
SENATE....:.No. 188.

To the Honorable the Senate and House of Representatives of
the Commonwealth of Massachusetts :

The undersigned, chairman of the late commission for the
revision of the statutes, respectfully represents, that the recent
report to the legislature, signed by Charles Hale as chairman
of the joint special committee on the revision, if it is to be
regarded as a mere narrative of events, contains some state-
ments in relation to the undersigned of not very material sig-
nificance ; but if those statements are inserted with the pur-
pose and intention that inferences should be drawn from them,
he desires to add a few facts to the history, in order that the
conclusions attained may be correct.

The chairman of the committee says in his report: “By
the Resolves under which the committee act, it is made the
duty of the ‘ commissioners for the arrangement and consolida-
tion of the statutes,’ or so many of them as may be necessary,
to attend the sessions of the committee when thereto requested,
to give such explanation of their arrangement of the statutes,
and of the modifications and changes, and of the reasons which
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led thereto, which they have reported, as will fully aid the
committee in the consideration of their Report; and farther,
to furnish such other information as they may have as to the
expediency of any proposed alteration of existing laws.”

He proceeds to say, that the plan adopted by the committee
on the 4th of May, requested the attendance of the two of the
commissioners whose names were subjoined to the Report; that
on the sth of May the clerk was ordered to notify them, and
the sergeant-at-arms was directed to provide for their accom-
modation, which he did, by placing at the large table in the
area of the senate chamber, chairs of the same character as
those provided for the members of the committee. The report
further sets forth, that an answer was received from Judge
Richardson, on the 10th of May, stating that he was at the
service of the committee, and in which he informed them that
the undersigned was in a distant State, and would not at pres-
ent receive notice of the vote; that on the 2d of June a letter
was received from the undersigned, stating that upon his return
after an absence of some weeks, he received a copy of the vote
of the committee, adding, that he had understood that the
duties of the commissioners were terminated upon the presen-
tation of their Report to the legislature, and that he had, there-
fore, made no arrangement for a farther participation in the
revision, but expressing a willingness to render any further
service in his power.

The chairman proceeds in his report to . say :
“ Neither of the

commissioners, however, availed themselves of the seats in the
senate chamber, which had been provided for their use in
accordance with the precedent of 1885, when the commissioners
constantly attended in person the deliberations of the com-
mittee.”

If by this minute history, the chairman intends that it should
be inferred that the Resolves imposed a duty which was not
performed because the undersigned was in a distant State,
where he should not have been at the time when the committee
voted to request his attendance—or by reason of the failure of
the commissioners to avail themselves of the seats provided for
their use,—the undersigned has to say, that this is the first time
he has been aware of any such suggestion from any quarter.

That the duties of the commissioners were terminated upon
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the presentation of their Report, there can be no doubt. The
commission expired by express limitation on the thirty-first
day of December, 1858; at which time the Commissioners’
Report was finished, and in readiness to be laid before the legis-
lature on the first Wednesday of January. The Resolves orig-
inally introduced into the senate the present year, contained a
clause repealing the provision terminating the commission on
the 31st of December; but that clause was not reported back
by the joint committee to whom those Resolves were referred,
and it was therefore by the design of somebody, and not by
accident, that the commission was not revived, so far as such
repeal could revive it. It was but just to infer, that farther
service on the part of the commissioners might perhaps not be
required. At the time of the passage of the Resolves, providing
for a committee to examine the work, viz., February 25, 1859,
there was no person in commission. The legislature could not
make it the duty of those whose commissions had expired, to
perform a farther service; nor docs the undersigned suppose
for a moment, that there was any intention by the Resolves to
impose any duty upon the commissioners. But no objection of
this character was taken by the undersigned, and if any existed
it was waived by his subsequent assent to render the service
requested. If, however, it was supposed that the legislature
might impose upon the commissioners, whose office had ex-
pired, the duty of attending, that body did no such thing, except
in the happening of certain future events. The Resolve contem-
plated the attendance of the commissioners, or so many of them
as might be necessary, when thereto requested. How many
would be necessary, who should be requested, and when the
request should be made, were matters at the pleasure of the
committee, when the committee should be appointed. That
event, for some reason, did not happen at any time between the
23d of February and the 6th day of April, on which day the
names of the persons who wore to compose the committee were
announced. The commissioners arc not responsible for this
delay. An earlier appointment might have led to an earlier
organization of the committee, to an earlier knowledge how
many of the commission it was necessary should attend, and
whose attendance was desired, and to an earlier request to any
party whose attendance was supposed to be necessary.
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The committee met and organized on the Bth day of April,
and adjourned to the 3d day of May, without finding that the
attendance of any commissioner would be necessary.

It certainly was not for the undersigned, under such circum-
stances, to assume that any farther services were required or
desired from him, and no reason existed why he should not
attend to his private affairs, which had been very much neglected
for some two years previously, by reason of his employment on
the revision. Those affairs caused him to be “in a distant
State ” when the copy of the vote of the committee of the 4th of
May was sent to his residence. Its transmission to him, if it
had been sent, could not well have hastened his return.

Upon the reception of this request on his return, he con-
cluded to place his services at the disposal of the committee,
although there were circumstances tending to show, that the
proceedings to be had might be very much irrespective of any
service he could render. The chairman of the committee on
assuming the duties of the chair had said: “ The task ofrevising
and codifying the statute laws of the Commonwealth since
1886, and incorporating them with the revision of that year, is
only at this moment undertaken by the law-making department
of the government. Some valuable materials for our work
have been furnished in the Report of the Commissioners
appointed in 1855, but those commissioners were ministers of
the exemitive under a former administration,” &c.; the implica-
tion being that such ministers were not in his opinion very
reliable personages; which was strengthened by the fact that
he proceeded in very earnest and emphatic terms to urge that
the committee should “ take nothing upon trust, nothing upon
authority; ” a proposition which would seem to be obvious
enough, without any such strong enforcement on his part, by
way of supplement to the allegation that the commissioners
were “ the ministers of the executive, under a former adminis-
tration.” It was not to be expected, if any heed were given to
that address, that the committee would very readily seek coun-
sel or aid from the commissioners, and it might well be sup-
posed that they could be in a distant State without detriment.
It may be added, that there have been many other circum-
stances attending this revision so different from those attending
that of 1885, as to render the precedents of that date of very
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little value. This reference to the commissioners and their
work, by the presiding officer of the committee, at its opening
session, could not very much encourage them to seat them-
selves in the “ chairs of the same character as those provided
for the members of the committee,” which were “ placed at the
large table in the area of the senate chamber,” especially as
they did not perceive in the course which was adopted, of
referring the different titles to standing committees, that any
particular service was to be rendered by such occupation.

It would not even provide “ materials ” for the committee,
and it was not to be supposed that the commissioners were to
take part in the debates upon now propositions, or were required
to witness them.

The undersigned received no intimation on his return that
his absence had caused any delay or inconvenience, or that there
had been any particular matter respecting which his advice had
been desired. Nor did he receive any request from any stand-
ing committee to attend a meeting of such committee, nor any
request to attend upon any particular sitting of the general
committee, nor any suggestion that his presence in one of the
chairs of the same character as those provided for the members
of the committee was desired. He would certainly have been
unwilling to misspend his time by sitting in the senate chamber
with nothing to do. The chairman of the committee sought no
aid nor advice from either of the commissioners in relation to
any part of the work, although they were within the limits of
the State; and there were certainly indications from the
outset that there were some other members of the committee,
besides the chairman, who thought themselves quite competent
to the work before them, without any assistance from the min-
isters of any executive, or from any body else. It was but the
part of a decent civility to assume that his and their estimate
of their own qualifications were correct. Certainly a good
reason was furnished to show that there should be no officious
proffer of services

The undersigned desires next to call the attention of the legis-
lature to the statement in the chairman’s report respecting the
votes of June 6th, 11th, and 17th. The vote of the 6th of
June was, that as soon as the last report should be received
from the standing committee, the general committee, would
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proceed to pass upon the various amendments, and the commis-
sioners were requested to communicate to the several chairmen
of the standing committees such suggestions as they should
deem fit and proper, respecting the amendments.
If the Order had been adhered to, the general committee

would have proceeded to consider the amendments on the 25th
day of July, that being the time when the last report was
received, as stated by the chairman. But without giving any
sufficient time for the commissioners to arrange any thing for
the several chairmen of the standing committees, on the 11th
of June the general committee reversed their action, voted that
they would proceed on the 15th to consider the amendments,
and “ to request the commissioners to communicate verbally,
or in writing, on each separate title, to the general committee,
such suggestions as they shall deem fit and proper, on the
amendments and alterations proposed by the standing com-
mittees.”

It is said in the report, “ this vote was duly transmitted to
the commissioners, but its receipt was not acknowledged and
no notice appears to have been taken, either of this or of the
preceding vote of the 6th of June,—at least until the further
action of the committee, to be presently described,” (which
action was to take a recess until the 6th of July.)

But it seems that although the receipt of the votes was not
acknowledged, it was somehow “ understood ” that the commis-
sioners “ preferred, as was believed, a brief interval of time in
which to review the amendments, and to prepare their sugges-
tions thereon.”

The action of the committee in adjourning seems to indicate
that it was proper that time should be given, and if so, there
seems to be no reason for a statement that the commissioners
did not acknowledge the receipt of the votes, or comply with
what was requested of them before having had time so to do.
It was impossible to comply with the vote of the 6th of June,
or that of the 11th, to any beneficial extent, before the time
when the committee adopted a different action, which suspended
the request.

Thus much the undersigned has been induced to say upon
these parts of the report, by what seems to be a covert queru-
lousness in the statements of the chairman. No distinct
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complaints are made ; but under the guise of a narrative,
which would otherwise be puerile, charges are left to be
inferred.

It appears, farther, from the report, that on the reassem-
bling of the committee, part of the report of the commissioners
upon the amendments was ready for their examination; that
another portion was furnished the next day; and additional
pages from time to time. No report of any standing committee

chapters, having then
doners, it is admitted by the
interrupted when they reached
says: “ Beyond that point no
the commissioners regarding

upon chapter 112, and some sul
been furnished to the commiss
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the seventy chapters following.’'
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He forgot to know why no
was not inclined to state the

reasons. The very minute history respecting the commission-
ers stops short there, and the undersigned desires to supply
some portion of the omission.

Before proceeding to do that, however, it may be well to
make another extract from the report of the chairman, which
is as follows, viz.: “In the plan of the proceedings adopted
by the committee at an early day, it was resolved that changes
in the style of writing in the Commissioners’ Report should be
avoided as far as possible; but it soon became obvious, in the
course of proceedings, that there was more than one style in
the Commissioners’ Report; a circumstance, no doubt, to be
attributed to the fact stated by the commissioners themselves,
that they were obliged to employ the services of assistants in
the preparation of some portions of their work; assistants,
perhaps, who were not fully imbued with a due sense of the
commissioners’ style. It was found that many chapters,
especially in the latter portion of the Commissioners’ Report,
were constructed in a style of legal and grammatical language
of singular terseness and force, while in other chapters a
different style prevailed. In particular it appeared to be the
design of the commissioners to prefer the present to the future
tense,” &c.

It will be seen, by reference to the reports of the standing
committees, that with two or three exceptions there were no
amendments proposed by them of a merely verbal character,
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and that they indicated no dissatisfaction with the “ commis-
sioners’ style.” But in the report on chapter 43, relating to
highways, notwithstanding the resolution that changes in the
style of writing in the Commissioners’ Report should be avoided
as far as possible, the diligence of some person had sought out
many inventions for a change of the phraseology, of which the
following may serve as samples, viz.:—

Strike out—“ shall be.” Insert—i
Strike out—“ to be.’
Strike out—“ shall.”
Strike out—“ any.” Insert—such
Strike out—“ the.” Insert—such
Upon several of the proposed amendments to that chapter

the commissioners reported as follows, viz. :
“ (Nos. 5,7, 24, 25, 30, 36, 37, 42, 43, 45, 50, 58, 55, 58,

59, 60, 83, 84, 86,) propose the striking out of a word or
words ; and some of them the substitution of some equivalent
word or words. In none of these cases is the sense changed
in any particular. In each instance the words proposed to be
stricken out are those of the Revised Statutes which the com-
missioners did not find it important to change.”

“ So of (Nos. 19, 20, and 21,) the sections referred to being a
revision of chapter 290, statutes of 1851.”

(Nos. 8,15, 94,) propose similar changes
“ (Nos. 27, 33, 34,) also propose changes in the phraseology

of the Revised Statutes. In the last it is probably not intended
to change the rule so that any other person than a party can
make the request.”

“ If the committee are of opinion that the commissioners did
not go far enough in this respect, there seems to be no objection
to these changes. But it may well be suggested, that if these
are made, there seems to be no very good reason why others of
a similar character should not also be made, as the same labor
bestowed upon other parts of the Report, whether derived from
the Revised Statutes, or from subsequent legislation, might
probably be attended with a like success. The same would be
true, also, of almost any other work.”

It was supposed that these suggestions might have the effect
of inducing the general committee to reject this course of
amendment, especially as nearly all the reports of the standing
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committees contained no amendments of that description ; but
influences of a different character prevailed.

On the 7th of July, a special committee of three members
was appointed, whose duty it was made, with the assistance of
the commissioners, to arrange tire amendments and put them
in form for printing. The commissioners were requested to
attend upon the sittings of this committee, and did so; and
assisted in comparing the reports of the standing committees
with the reports of the commissioners upon those reports, and
in preparing the amendments for the final consideration of the
general committee. When, in the course of this examination,
the 13th chapter came under consideration, verbal amendments
of the character of those reported by the standing committee
in chapter 43, were proposed, and the undersigned stated ob-
jections to amendments of that description, saying that such a
course of amendment would appear like an impeachment of
the Commissioners’ Report. Being assured that there was no
intention to do any thing which should so operate, he added,
that whatever might be the intention, such would be the appear-
ance,—and if such was the determination, it would deserve his
consideration, whether he could consistently act farther in rela-
tion to the subject. Soon after, upon ascertaining that this
course of amendment would be persisted in, he, in a short note
to the chairman of the special committee, withdrew from any
farther connection with the labors of the committee.

The chairman of the general committee, in- his report, seems
to glory in the fact that the committee have reported three
thousand two hundred and sixty-four amendments, in addition
to the chapters reported in new draughts. The undersigned
would have been gratified if the chairman had also stated how
many of these were for the correction of substantial errors in
the Report of the Commissioners. It is admitted that, with the
exception of three hundred and sixty-six, which it is said were
rendered necessary by the legislation of 1859, by far the larger
part are changes of language alone. How many arc new pro-
positions changing the existing law, we are not informed. It
is believed that there are many changes of that character
which are not noted. When it is understood that the greater
portion of the change of language is a change of the phrase-
ology of sections of the Revised Statutes, which being still in

9.
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force, were incorporated into the commissioners’ revision, —

that a very great proportion of these are merely changes from
the future subjunctive to the present indicative, and that others
are merely changes of a word or words to others of a similar
meaning, it may be supposed that the apparent impeachment
of the Report fails to some extent. But the undersigned per-
ceived no sufficient reason for making such numerous changes
of that character. His reading of the legislative proceedings
in 1854, which introduced the revision, and of the report of
the learned commissioners in that year, who laid out the plan
of the work to be done in accomplishing it, did not give him to
understand that such a sweeping change of phraseology was
contemplated; and, so far as he is aware, no revision of the
statutes of any State has attempted it. Uniformity in the lan-
guage of the statutes will not be attained if these thousands of
amendments are made ; and, in his opinion, absolute uniformity
of phraseology in the particulars referred to, is not adapted to
the expression of the different shades of meaning intended to
be expressed. The saving of space by their adoption will, in his
belief, be quite too inconsiderable to compensate for the time
and money expended thus far in proposing them, to say nothing
of the farther expense required for their consideration. Many
of them make so little change in this respect, that the adoption
of five hundred of them will probably save less than two pages.
The commissioners would certainly have doubted the expe-
diency of their making many of these changes. Had they
done so, they might with more propriety have been denominated
the verbal critics of the Revised Statutes. It is very probable
that some of them may be slight improvements upon the con-
struction of the text.

These considerations arc entirely aside from the danger of
introducing changes or suppositions of changes in such a course
of amendments, which it is quite apparent must be very great
unless extreme caution is used.

Whether these amendments, now they have been proposed?
shall be adopted, rests of course with the wisdom of the legis-
lature. The undersigned desires that it may not be inferred
from the chairman’s narrative that he has neglected any duty
and that there may not be a misunderstanding relative to the
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correctness of the Report of the Commissioners, matters in
which he certainly has some interest.

It may be supposed from the foregoing statement that the
undersigned is somewhat sensitive upon this subject. lie
admits the fact. He is not willing that the labors of himself
and his associates for the term of three or four years should be
regarded, according to the language of the chairman of the
general committee, merely as “ materials,” even if they are
designated as “valuable materials” for the work ofthe committee.
He is not satisfied to have it supposed that the result of those
labors was so defective as to require thousands of amendments,
whether of form or of substance. And he repels any insinua-
tion, covert or open, that he has neglected any duty in relation
to the subject; respectfully submitting, that a determination to
persist in such a course of amendment, against his remonstrance,
was a sufficient reason for his refusal to proceed farther with
the special committee; leaving them to accomplish their own
work in their own way.

The leading reason given by the chairman for this course of
verbal amendment has not yet been adverted to, and deserves a
separate consideration. It is, as we have seen, that “it soon
became obvious in the course of proceedings, that there was
more than one stylo in the Commissioners’ Report.” The
singular terseness and force of the style in the chapters in the
latter part of the Report, of which he speaks, appear to havg
consisted mainly in the use of the present tense; and the
difference between those and other chapters, in the greater use
elsewhere of the future; and the allegation, therefore, that
there is more than one “ style ” in the Report, is believed not
to be correct. It is to be hoped that the chairman upon
reconsideration will be satisfied that the use of the subjunc-
tive future, and of the present indicative in the same work,
to express substantially the same action, in different con-
nections, does not constitute more than one style; for if it
does, the works which are written in more than one stylo are
exceedingly numerous. It is perhaps true that there is some-
what more of'brevity in the latter part of the Report than in
the earlier chapters. The commissioners say in their Introduc-
tory Report, that they “ were inclined in the outset to make few
changes of phraseology, as every sucli change, unless carelully
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guarded, may lead to new questions of construction ; but it
was quite evident that it was entirely impossible to preserve the
language of a great portion of the legislation subsequent to the
Revised Statutes; and it was soon found that the duty of
compression applied also, though not in the same degree, to
portions of those statutes. They have endeavored to exercise
all practicable care in guarding against suppositions of changes
in substance, except where a change is indicated in the notes.”
It is insisted that there is no difference in the different chapters
sufficient to constitute a difference of style, or which requires
extensive amendments. There are no different forms of com-
position deserving the character of different styles. The
chairman ought to have read the Introductory Report, in which
it is stated that “ the proof sheets have in the first place been
examined by three persons acting separately, and they have
then met for the purpose of consultation and correction,” &c.
The course adopted in fact almost precluded the possibility of
different styles.

This leads to a consideration of the reasons which the
chairman kindly assigns for the different styles, which he thinks
he has discovered, viz.: that the commissioners “ were obliged
to employ the services of assistants in the preparation of some
portions of their work ; assistants, perhaps who were not fully
imbued with a due sense of the commissioners’ style.”

The only assistant whose labors had any thing to do with
tyle was Mr. Horatio G. Parker, and it is believed that he was
“ fully imbued with a due sense of the commissioners’ style
that is, if the undersigned may assume to understand what i
meant by being imbued with a due sense of a style.

This reference having been made to the labors of Mr. Parker,
the undersigned asks leave to add a few words respecting his
connection with the work, regarding which a statement may be
found in the Introductory Report.

The employment of Mr. Parker was, in its origin, solely as
an assistant to the undersigned in the examinations, reports,
and drafts, which would naturally fall to the share of the
undersigned, in the execution of the work. The advantages
of such an employment, not only to the undersigned in facili-
tating his labors, but eventually to the Commonwealth, by the
aid Mr. Parker might give in perfecting the work, were appa-
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rent. His business as an attorney-at-law, selectman, school
committee, judge of probate, and member of the legislature,
had made him somewhat familiar with the practical operation
of the statutes. And moreover he had, upon his entrance into
his profession, obtained permission to copy into his statute
book the notes of reference to statutes and decisions made by
very eminent practitioners prior to that time, and had subse-
quently taken great pains to add references to all subsequent
legislation of a general character, and to the reports giving a
construction to the statutes. It seemed, therefore, that he
could bring to the work, in these particulars, a body of refer-
ences not exceeded even by the memoranda of Judge Richard-
son, whose untiring diligence in that respect, for a series of
years, had placed in his possession a collection of notes of that
description equal, it was supposed, to those possessed by any
other person in the State. With the two united, the commis-
sioners might entertain a reasonable hope that no very impor-
tant statute provision, or decision giving a construction to a
statute, would escape their notice.

According to the original arrangement, it was not proposed
or expected that the labors of Mr. Parker would create any
additional expense to the Commonwealth ; the compensation
therefor being chargeable wholly to the private funds of the
undersigned. Owing to circumstances not foreseen, his con-
nection with the revision became much more extensive than
was anticipated. Upon the inability of Gen. Richmond to pro-
ceed farther in the performance of his share of the labors of
the commission, to which reference is made in the Report, it
became necessary for the commissioners to avail themselves of
the labors of Mr. Parker to the utmost extent to which he could
render them. Without aid, the remaining members could not
possibly complete the revision in the time assigned. No third
person who was unacquainted with the state of the work prior
to that time, and with the principles upon which it was con-
structed, could with advantage, bo introduced as a commis-
sioner. It was obvious, as was suggested in a report made by
the commissioners to the legislature of 1858, that the work
could best be conducted to its conclusion by those who had par-
ticipated in it thus far; and accordingly during the last year
Mr. Parker was employed upon it constantly, early and late,
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doing the duties of a commissioner with the exception that he
did not assume to participate in the final decisions and deter-
minations of the commission. Like a delegate in congress
from a Territory, he had the privilege of debate but was with-
out a vote. That all which was expected from his original
employment as an assistant was attained, and that the commis-
sioners did not err in supposing that during the last year, they
could proceed better with his assistance than they could under
any new legislative provision on the subject, seems to be appar-
ent from the fact that, after a scrutiny, it may be supposed by
members of the bar, certainly by those who assumed to be
critics, and lastly, for months, by a very large committee of
the legislature, it is believed that very few errors of substance
have been discovered in the Report, and those of minor signifi-
cance.

For his services during the last year, therefore, the under-
signed asks that the legislature will make Mr. Parker a suitable
compensation. Within that period he was not acting merely
as the assistant of the undersigned, who during that year
devoted all the time that could be spared from very limited
labors in the Law School, to the accomplishment of the work.
It is not necessary to say that Judge Richardson labored with
similar diligence. Very much more than the ordinary labor of
three men was bestowed by the commissioners who signed the
report, and by Mr. Parker, upon the completion of the work
during that year.

Respectfully submitted.

JOEL PARKER.

September 13,1859.


