
BOUSE No. 29.

House op Representatives. January 28, 1860.

The Committee of the last legislature to whom was referred
the subject of the flowage of the Concord and Sudbury
Meadows, have considered the subject, and

REPOR T:
They have investigated the subject with care and attention.

It is a matter of great importance, and one which has been
prolific of litigation. Counsel of the most eminent character
during many years have been employed in lawsuits growing
out of the flowage of these meadows. Almost uninterruptedly
since the Indians first saw the white man and improvements
began to be made, there have been complaints by the meadow
owners.

The array of counsel which appeared before this Committee
was worthy of the historic character of this protracted contro-
versy ; and it gave them assurance from the first that their
labors would not be light; and no conclusion to which they
should come would be satisfactory to all parties in interest.
Ihoy have endeavored, however, to examine the matter impar-
tially, as well as fully. During the month of May, 1859, they
visited Concord, and examined the river and the meadows as
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shown to them by the petitioners; this was the period selected
by the petitioners as most fully showing to ocular observation
the extent of their grievance. The respondents, or parties
who claimed vested interest in the dam, which it was alleged
flowed the meadows, appeared by Judge Abbott, Mr. B. P.
Butler, Mr. Somerby, and Mr. George Preston; they requested
the committee to view this stream in August, and by consent
of all parties, the further examination and a hearing of wit-
nesses, was adjourned to that time. At that time another view
of the river was taken, the Committee sailing in a steam-tug
the whole length of the stream from Farm Bx-idge to Billerica.
Subsequently two extended hearings and examination of wit-
nesses were held by the Committee at Concord; until finally
the examination promised to be so lengthy, the Committee ad-
journed the further hearings to the Capitol in Boston. Hei’e,
they sat two or three weeks, their sessions continuing the whole
day, and sometimes during the evening also; making in all
over thirty days, in which they had been in constant and close
examination of testimony and argument in this case.

Finally, in December, after listening to very full and able
arguments from Judge Mellen and Judge Abbott on the one
side and on the other, the Committee agreed unanimously to
the following Report:

The Sudbury River rises in the town of Hopkinton, and flow-
ing north-easterly, divides the towns of Sudbury and Waylaud;
thence through Concord, uniting its waters with those of the
Assebet, forms the Concord River ; which dividing the towns of
Bedford and Carlisle, passes through Billerica and empties into
the Mcrrimac. Pursuing their investigations the Committee
visited a point on the river about twelve miles north-east from
the reservoir at Hopkinton, known as Beaver Hole Meadows,
indicated by the petitioners as a point above which little dam-
age was caused by flowage.

Below and towards Farm Bridge, the eye easily followed the
river in its circuitous course, the low meadow lands on either
side being either completely covered with water or rendered a
complete bog.

West Meadows, between Farm bridge and Bridle Point bridge,
and Sweetham Meadows, between Bridle Point and the town
causeway, were at the time of the Committe’s visit, one vast
sheet of water.
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Below Sherman’s bridge the water flows back, and to the
left, between high bluffs, crossing lands known as Gulf Mea-
dows.

Concord Great Meadows, below the village of that name, had
very much the appearance of a general inundation.

The same general appearance continues to Hill’s bridge, in
Billerica, below which but little damage would seem to have
been caused by water.

At many points on the river, between Concord and Billerica,
the destructive action of the water was seen in the tufts of
grass and soil, dislodged by the breaking up of the ice, and
floated far inland.

This was particularly noticed at Bedford Broad Meadows and
the Neck Farm, (as high land as any in the vicinity,) the arable
land being little better than a bog, and the wood bordering on
the meadows stunted in growth and in many cases decaying
rapidly.

The Committee viewed the river for the second time on the
twenty-fourth of August; the water being at its lowest point
and generally confined within the banks.

From Farm bridge to Concord North bridge the current was
exceedingly sluggish ; its flow being essentially impeded by
weeds, covering space of a half mile in length.

Various sandbars and deposits of mud were found through-
out its entire length. “Bent’s bar ” and “ Barrett’s bar,” be-
ing the greatest of the natural obstructions except that of the
Fordway, about a mile above the dam—an obstruction to the
passage of water almost as great apparently as the dam itself.

It appeared in evidence that attempts have been made from
time to time, with variable success, to clear out the bed of the
river, remove the bars and improve the flowage, both by land
owners and the Middlesex Canal Company.

Indeed the Canal Company were specially empowered to ren-
der the Concord River beatable, and the land owners were in-
corporated in 1816 to clear out the stream.

And in the opinion of the Committee such efforts would be
eminently judicious, on account of the extreme sluggishness of
the stream ; there being a fall of only two inches in the mile
from Farm bridge to the Fordway.



[Jan.CONCORD AND SUDBURY MEADOWS.4

lii 1708 the town of Billerica granted to one Osgood a cer-
tain tract of land, and the right to dam Concord River at the
falls in that town, for the purposes of a grist mill, so long as
he or his heirs should furnish a mill there to grind the grain of
the inhabitants of said town, and a dam was erected in 1711.
In 1798 certain persons were incorporated as the Middlesex
Canal Company, for the purpose of cutting a canal to unite the
waters of the Merrimac and Medford Rivers.

The Canal Company in 1798 purchased the Osgood mill
privilege of one Richardson, and erected a new dam, purposing
to make the Concord River a feeder for their candl.

The new dam was a more permanent structure than that of
1711, being framed of timber and filled in with sand and stone.

The evidence as to its height compared with that of the old
dam is somewhat contradictory, but there was probably little
or no difference as to the permanent structure, except that it
was tighter and therefore retained a larger body of water.

Prom time to time the Canal Company added to their dam by
using flash boards increasing in height until in 1825 it amount-
ed to from twenty to thirty inches above the permanent struc-
ture.

In 1828 a new stone dam was built (that which now exists),
the stone work or permanent structure being from twelve to
fourteen inches higher than the cap sill or frame work of the
former dam.

But the flash boards being only eleven inches wide, it cor-
responds in height, as was shown by a bolt, with the old dam
as it was raised by its flash boards.

The Canal Act empowered that corporation to erect a dam
to any height by indemnifying land owners, but also required
that actions for damages must be brought within one year. .

The Canal Company at different periods sold water-power
to sundry persons, but always in subordination to the use of the
water in feeding the canal.

In 1852 the Canal Company disposed of their residue of
water-power and all their lands not before sold to the Messrs.
Talbott, the present owners, for a valuable consideration pre-
vious to which time, however, the canal had fallen into disuse
and had been practically abandoned, although its charter was

not extinguished until during the last summer.
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The Committee think that the claim of the petitioners, “ that
their lands are materially injured by flooding, and that this
injury is far greater than in former years,” would seem to have
been proved beyond the shadow of a doubt.

On this point the Committee would refer to the testimony
of Jonathan Hill, Nathan Barrett, Steadman Butrick, William
Stone, William Rice, JoelHoodman, and some forty others. All
of them testify to substantially the same thing, (i. e.) that
from 1815 to 1825, or thereabouts, down to the present time, the
meadows had been gradually deteriorating,—that the pipe and
blue joint had disappeared, and their place supplied by water
grasses and lily pads,—that meadows formerly worth from fifty
to one hundred dollars an acre, were now almost valueless,—
that the water remained upon the meadows so late in the
season that it was extremely difficult to get the little hay that
grew there, and it was left to rot on the ground.

Of the many active agents in this wholesale destruction of
meadow land, it is by no means certain which are the greater;
but the Committee consider the following as the chief instru-
mentalities.

The storing up of water in the spring, and letting down in
the summer at the various mill privileges near the head waters
of the Sudbury and the Assebet Rivers.

The natural obstructions of bars, weeds and deposits of soil
in the bed of the river.

The bridges, many of which have been built within the past
fifty years, and which narrow the streams at the points they
cross.

And the increased height of the solid part of the dam at
Billerica.

The Act empowering the Canal Company to dam Concord
River subjected the corporation to damages for flowing lands ;

but limited the time in which an action could be brought
to one year.

Now as in the natirre of things the damage would not be
appreciable in a period of time less than from three to five
years, it is difficult to see how parties aggrieved could derive
any benefit from such legislation, and as might be supposed,
no damages appear to have ever been paid.
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That this was legislation of the most improvident character,
the judges of our supreme court have more than once declared.
It was practically equivalent to saying that the lands should be
flowed, without any recompense or redress to those injured
thereby. Yet it was nevertheless an Act of the legislature, and
the rights acquired under it, whatever they may be, have long
since passed to innocent purchasers.

There would seem to be no doubt, if the dam could be taken
away, the bed of the river cleaned out and kept clean, the bars
removed and the fordway cut out, that from eight to ten
thousand acres of meadow land now nearly, if not wholly,
unproductive, might be rendered valuable and be a great
public benefit.

But the before named causes, combined with the tortuous
course of the stream and its extreme sluggishness would seem
to indicate that no other perfect remedy could be found. But
such a course is open to objections of so grave a character, that
your Committee decline to recommend it.

Upon a careful consideration of the whole subject, the Com-
mittee therefore find:—

1. That the lands are more flowed than formerly, and that
the injury is material.

2. That one of the principal causes is the increased height
of the dam at Billerica ; and another is the obstructions in the
bed of the river.

3. That no claim for damages to the parties injured could be
maintained against the Canal Company, because of the Act
limiting the time for remedy.

4. That no such claim would lie hitherto against the Messrs.
Talbot, because they held under the Canal Company, and
though the canal was not used the charter was still alive.

5. Within the last few months the charter of the Canal
Company has been extinguished, upon an information filed by
the Attorney-General.

From this last consideration arises the grave question whether
the petitioners have not now a new remedy in the courts.

The Canal Company having ceased to exist, the question
presents itself, have the Messrs. Talbot now a right to maintain
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a dam higher than that of 1711, without paying damages for
flowing lands; and should not this point he settled before the
sovereign authority of the legislature is invoked.

In the case of Heard v. Talbot
, reported in vol. 7, Gray’s

Reports, this identical point is referred to. Judge Bigelow, in
giving the opinion of the court, says:—
“ Nor have we occasion to decide whether the forfeiture or

extinguishment of the charter of the corporation would operate
to defeat the title of the grantees of the corporation to the
mills and water-power which had been acquired by the corpora-
tion lawfully, and conveyed to the respondents by deeds valid
at the time they were made ; by which the title became vested
before such extinguishment or forfeiture took place. There
are important and interesting questions; but it will be quite
time enough to settle them when the exigency of a case shall
require, in order to adjudicate upon the rights of parties, that
they should be judicially determined.”

But if the legislature should be of opinion that no new
remedy arises to the meadow owners, from the annihilation of
the charter, and that the Messrs. Talbot continue to possess all
the original rights of the Canal Company ; or that the meadow
owners are from any cause entitled to special consideration ;

the Committee would recommend—

First, The giving additional powers to the incorporated
meadow owners, and a grant of money from the State treasury
to aid them in clearing out the river ; and

Second, The appointment of commissioners to negotiate with
the Messrs. Talbot for a reduction of their dam to a level with
the dam of 1711.

The Committee make this recommendation, not because the
case of the petitioners is one of great manifest hardship, as it
seems to them to be, but because the chief element of that hard-
ship comes from the former Act of the Massachusetts legislature,
in abridging their right of remedy for their injuries,—an abridg-
ment so restrictive as to raise doubts in our minds as to its original
constitutionality. For if a man’s property may be taken away,
and his remedy for damages be limited by the Act which takes
it, to a period within which, for any cause, it is physically
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impossible to prove and prosecute it, such remedy is wholly
nugatory. It keeps the word of promise to the ear, but breaks
it to the hope.

But inasmuch as under this legislation rights of bona fide
purchasers have now accrued, the Committee see no other
course of justice to all parties, now open, except such as is
here recommended. This is upon the hypothesis that no new
remedy springs up, upon the recently completed extinguish-
ment of the charter of the Middlesex Canal Company.

The Committee present herewith, in consequence of its im-
portance, the whole verbal evidence heard by them, taken by a
reporter officially sworn to report truly and fully; the said
reporter having been agreed upon by all the parties who
appeared before them.

And finally, if the legislature should not concur with these
recommendations, the Committee would respectfully suggest
the expediency of a special Act authorizing the meadow owners
to lower the Billerica dam, upon paying to the mill owners full
damages therefor, to be ascertained by a jury ; basing this
suggestion upon the policy of the Mill Acts, since the Commit-
tee regard the rescue of ten thousand acres of arable laud as a
public use, of full as much general advantage as the creation
of mill powers under the Mill Acts of this Commonwealth.

January 27, 1860.

BDW. G. PARKER, Chairman.


