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Report OfThe Committee on the Judiciary. Y, to whom was committed the
—

Petition of William Tewksbury, praying for an amendment
of the Act of 1856, passed for the protection of Boston
Harbor, with the Report of the Committee on Claims accompanying the same, having heard the claims of the petitioner,
and duly considered the subject,

REPORT:
That on the seventeenth day of May, in the year one thousand
seven hundred and eighty-eight, Peter Sigourney, by deed, conveyed to Andrew Tewksbury a tract of land situated in the
town of Chelsea, on Point Shirley, and bounded easterly on lot
belonging formerly to Thomas Goldthwait, Esq., southerly on
the sea-shore, westerly on lot belonging to the estate of Jonathan
Moore, deceased, and to Ralph Inman, and northerly on the
boundary line of the whole propriety, containing one-eighth part
of the Point aforesaid, with all the buildings thereon. The
said described land and house, with appurtenances, being now
in the possession of the said Andrew Tewksbury, and under his
actual improvement.” The consideration of the deed was
ninety pounds, and it is recorded on Suffolk Records, Lib. 162,
“

Folio 259, &c.
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Andrew Tewksbury died previous to the thirtieth day of
September, 181th On the twentieth of December, 1816, his
estate was appraised under a warrant from the probate court,
at 11,084.04, including a house valued at §154, and two garden
lots estimated at $198.50.
The remainder of the property is thus described in the
appraisal, viz.:—

No. 1. Lot of salt marsh, of 2 acres, 1 rood, by Sales’
Hill, bounded north by land of Sales, east by said proprietors, south by land of Ebenezer Burrell, and
$67 50
west by a creek, valued at $3O per acre,
No. 2. The sand plain, bounded north by said proprietors, east by the sea, south by land of Russell
Sturgess, west by the Bason, so called, 14 acres, at
$l4 per acre,
196 00
No. 3. The Great Head, so called, bounded north by
laud of said Sturgess, east by the sea, south by said
proprietors, west by the Bason, 2 acres, 1 rood, 20
rods, at $lOO per acre,
225 61
The
bounded
north
by said proNo. 4.
Short Beach,
prietors, east by the sea, south by said Sturgess, west
80 00
by the Bason, containing 2 acres, at $4O per acre,
No. 6. The Gut Plain, north by the sea, east by said
proprietors, south by Boston harbor, west by said
Sturgess, 4 acres, 8 roods, 10 rods, at $55 per acre, 168 48
.

.

.......

......

.

It was in evidence before the Committee that the real estate
above described was sold by the administrator of said Andrew

Tewksbury.
On the fifteenth day of June, 1818, Frederick Yom Aug.
Stbn. Brown, by deed recorded in Suffolk Records, Lib. 259,
Polio 291, conveyed lots Nos. 4 and 5 to William Tewksbury,
the petitioner, who was a son of Andrew, deceased, for one
hundred and sixty-six dollars and seventy-five cents.
The
petitioner still owns the premises, which have a shore line of
fifty rods in the whole, No. 4, twenty-three rods, No. 6, twentyseven rods.
By force of the Colonial Ordinance the petitioner is the owner
in fee of the beach or fiats attached to the uplands, and may
use the same, subject to the rights and restrictions hereinafter
stated.
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On the twelfth day of February, 1798, the inhabitants of
town meeting, voted that their selectmen be a committee to petition the general court that an Act be passed by
said court to prevent all persons from taking from Chelsea
beach any stones, gravel, sand, or manure of any kind, except
the inhabitants of the town of Chelsea, who may be allowed to
take from said beach manure or sand for their own private use
only.
February sixteenth, 1798, in pursuance of said vote, the selectmen of Chelsea, in behalf of the town, presented a petition to
the general court, stating that the beach in said town is
greatly injured and impaired in consequence of persons taking
from said beach stones, gravel, sand, manure, &c., by which
said beach is now so much weakened and impaired in divers
parts of it, as to be obviously and eminently exposed to a breakage of the ocean through said beach, which would undoubtedly
wholly destroy, in a short time, several hundred acres of salt
marsh, besides several other inestimable damages. that would
ensue.”
The petition concluded with a prayer for an Act in conformity
with the vote of the inhabitants of the town. The inhabitants
of Malden protested against the granting of the prayer of the
petition of Chelsea, and denied that there was danger that the
sea -would break through the beach, as alleged in the petition.
A committee to whom the petition was referred, reported on
the seventh of February, 1799, that the petitioners have leave
to bring in a Bill, and on the twenty-eighth of February, 1799,
an Act was passed to prohibit the taking of stones, gravel or
sand from the beaches in the town of Chelsea, as follows:

Chelsea, in

“

Section 1.

That from and after the passage of this act, it

shall not be lawful for any person or persons to take and carry
away or remove, by land or by water, any stones, gravel or
sand, from any of the beaches or shores in the said town of
Chelsea, excepting that part of the beach which is included
between the Point of Pines, so called, and a cedar post standing on the beach, about three hundred and fifty rods southwest from said Point of Pines.
The second section of the Act provides for a penalty of two
dollars for each ton carried away against the provisions of the
foregoing section, to bo recovered by an action qui tem, &c.
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The Point of Pines named in the first section of the Act, is
about eight miltes north of the land of the petitioner.
From the passage of this Act it became unlawful for any
person to take from the beaches in the town of Chelsea any
stones, gravel or sand, save from that part included between
the Point of Pines and the cedar post, a space little exceeding
one mile in length.
It was in evidence before the committee that, notwithstanding this law, the petitioner and sons, who followed the occupation of lightermen, continued to take and sell stones, gravel
and sand from the beach adjoining their upland, without interruption, until 1845, when the legislature, by an Act passed
March fourteenth of that year, chapter 117, varied the penalty
of the former law, by making each offence of removing stones,
gravel or sand punishable by a forfeiture of twenty dollars,
and recoverable by indictment.
On the ninth of April, 1846, the legislature repealed the foregoing Act of 1845, to certain portions of the beach in that part
of Chelsea called Point Shirley, including that owned by the
petitioner, and awarded him five hundred dollars as an indemnity for the loss suffered by him under the operation of
said Act, by reason of being unnecessarily debarred from the
use of his land for the purpose, as was intended, of securing
the harbor of Boston.” By an Act passed April ninth, 1847, persons owning or occupying any of the beaches in the town of North
Chelsea were permitted to take therefrom any sand or gravel
to be applied to agricultural purposes, for the use of the inhabitants of said town. The Act did not extend to the beaches
known as long and short beaches, and has no bearing upon the
question referred to the Committee.
This adjustment of the question did not give satisfaction.
The subject of the beaches in North Chelsea was pressed upon
the public authorities of Boston. In a communication to the
mayor, made in 1851, it was suggested that a low sea-wall
should be built in front of Winthrop Head, and that a breakwater should be erected on the top of the beach. In 1851 the
selectmen and others of North Chelsea applied to the legislature and remonstrated against the removal of ballast, sand or
gravel from the beaches in the vicinity of Point Shirley, they
“
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an important barrier for the security
of Boston harbor from the sea.” And they grayed that the
first section of the Act of 1846 might be repealed. In 1852,
Point Shirley became, by an Act of the legislature, part of the
town of Winthrop, and in 1856 that town petitioned the legislature upon the subject of the beaches in that town, stating
that six or eight times a year the sea broke over the beach near
Point Shirley ; that there was danger that large tracts of land
would bo submerged ; that large quantities of sand and gravel
was being washed into Boston harbor; and that there was
great danger to fear that this barrier of the harbor would be
entirely lost, unless the removing of sand, gravel and ballast
from the beaches was “at once prohibited.” The result of
this petition was the passage of the law of 1856, now in force,
making it penal to remove, by land or water, any stones,
gravel or sand, from any of the beaches, headlands, or islands,
within or bordering upon Boston harbor, without a written
license from the mayor and aldermen of Boston, under a penalty of twenty dollars for each offence. A second section of
the Act defined the limits of Boston harbor to extend from
Point Alderton, in the town of Hull, to the Point of Pines, in
the town of Chelsea, —this last point being, as before stated,
eight miles northerly of Point Shirley, and three hundred and
fifty rods beyond the limit fixed in the Act of 1799. This Act,
as well as those passed in 1799 and 1846, provides no compensation to the owners of the beaches.
From the above recital, it appears that from the year 1799
until 1846 it was unlawful to remove stones, gravel or sand
from the beaches in the vicinity of Boston harbor, unless the
Act of 1799 shall be considered as repealed by implication by
chapter 168 of the laws of 1834, which prohibited persons from
removing stones, gravel and sand without consent of the oivner

being, as was alleged,

“

“

thereof.

Notwithstanding the laws above recited, it was stated before
the Committee that the petitioner and his sons had claimed and
generally exercised the right of removing stones, gravel and
sand from his beach ever since the commencement of the petitioner’s title thereto till 1856.
Under the Act of 1845 the petitioner was indicted for removing sand and gravel contrary to its provisions, found guilty,
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and the case being carried to the supreme judicial court, upon
the objection ttiat the Act of 1845 was unconstitutional and
void under article tenth of the Bill of Rights, the court decided
that the legislature had authority to pass the Act, and that it
was a just restraint upon the injurious rise of property which
the legislature had authority to make.
The petitioner now asks that so much of the Act passed in
eighteen hundred and fifty-six as prevents him from lawfully
using his own property may be repealed.”
This assertion of the petitioner that the property is his own
is sustained by the decision of the supreme judicial court, in
a very elaborate and luminous opinion delivered by the chief
justice in the case of the Commonwealth against Alger, reported in the 7th of Cushing, page 53. In giving this opinion,
the chief justice lays down the following propositions
“

:

First. That by the common law the title to land over which
the sea ebbed and flowed, including flats on the sea-shorc, was
in the king, in trust for public uses established by custom, or
regulated by law, not only for the benefit of his own subjects,
but for foreigners, subjects of states at peace with England and
coming to its ports for the purposes of trade and commerce.
Second. That under the colonial ordinance, the grant of
lands bounding on the sea-shore carried with it (contrary to the
common law) the fee of the land to low-water mark, or one
hundred rods, so as not to stop or hinder the passage of vessels,
&c., and subject to all such restraints and limitations of absolute
dominion over it, in its use and appropriation, as other real
estate is subject to, for the security and benefit of other proprietors, and of the public, in the enjoyment of their rights.
Third. That the Commonwealth may, by legislative acts,
exercise dominion over the sea, and the shores of the sea, and
all its arms and branches, and the lands under them, and all
other lands flowed by tide-water, subject to the rights of riparian

ownership.
Fourth. This dominion and power the Commonwealth holds
in trust for the best interest of the public, for commerce and
navigation, and for all legitimate and appropriate uses to which
it may be made subservient.
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That every holder of property, however absolute and
unqualified may be his title, holds it under the isuplied liability
that his use of it may be so regulated, that it shall not be injurious to the equal enjoyment of others having an equal right to
the enjoyment of their property, nor injurious to the rights of
the community.
Sixth. All property in this Commonwealth, as well that in
the interior as that bordering on tide-waters, is derived directly
or indirectly from the government, and held subject to those
general regulations which are necessary to the common good
and general welfare.
Seventh. Rights of property are subject to such reasonable
limitations in their enjoyment as shall prevent them from being
injurious, and to such reasonable restraints and regulations
established by law, as the legislature, under the governing and
controlling power vested in it by the constitution, may think
necessary and expedient.
Eighth. This power of the legislature is very different from
the right of eminent domain, which is the right of a government
to take and appropriate private property to public use whenever
the public exigency requires it.
Ninth. The power alluded to is rather the police power, the
power vested in the legislature by the constitution, to make,
ordain, and establish all manner of wholesome and reasonable
laws and ordinances, either with penalties or without, not
repugnant to the constitution, as it shall judge to be for the
good and welfare of the Commonwealth, and of the subjects of
the same.
Among the cases cited for the proper exercise of this power,
are the regulations for the storage of gunpowder; restraint on
erections of wooden buildings prohibiting the use of buildings
as hospitals for contagious diseases; the carrying on of noxious
or offensive trades, or the raising of a dam, and causing stagnant water to spread over meadows near villages. The opinion
pjroceeds to say, that a party is restrained so to use his property,
not because the public have occasion to make the like use, or
to make any use of the property, or to take any benefit or profit
to themselves from it; but because it would be a noxious use,
contrary to the maxim, sic ulere tuo ut alienum non laedus.
It is not an appropriation of the property to a public use, but

Fifth.

;

“

,
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the restraint of an injurious private use by the owner, and is
not therefore 'within the principle of property taken under the
right of eminent domain.”
The learned chief justice adds, that
these principles were
somewhat discussed, and similar views were substantially
adopted, in the case of Commonwealth us. Tewksbury, 11 Met.
55. Perhaps the facts in that case were imperfectly stated;
but we are of opinion that the principle upon which the judgment proceeded was correct. It assumes that all the real estate
inland or on the sea-shore, derived immediately or remotely
from the government of the State, is taken and held under the
tacit understanding that the owner shall so deal with it as not
to cause injury to others; that when the land is so situated, or
such is its conformation, that it forms a natural barrier to rivers
or tidal water-courses ; the owner cannot justifiably remove it
to such an extent as to permit the waters to desert their natural
channels, and overflow, and perhaps inundate fields and villages,
—render rivers, ports and harbors shallow, and consequently
desolate, and thereby destroy the valuable rights of other proprietors, both in the navigation of the stream, and in the
contiguous lands.
Fx’om the foregoing facts and principles applicable to this
case, it is apparent that the petitioner owns the land alluded
to in his petition, and herein before described as lots No. four
and five;
That the same is a natural barrier of Boston Harbor against
the encroachments of the Atlantic ocean ;
That evidence lias heretofore been exhibited to the legislature
that the further removal of stones, gravel and sand from the
land of the petitioner would weaken if not destroy the barrier
aforesaid, and have a tendency to cause the shoaling of said
harbor;
That in such an event the Commonwealth has a right to
restrain the petitioner from removing the stones, gravel and
sand from the beach and shore owned by him, without making
compensation for the injury consequent on the prohibition ;
And that the right has been exercised without admitting the
petitioner’s claim to compensation for damage.
It is also apparent that the petitioner’s title to the land
accrued in 1818 by purchase ;
“
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That at the time of the purchase it was xmlawful for the
owner thereof to remove from the beach any stores, gravel, or
sand, even if thereby he did no injury to the public or any
individual;
That the law existing at the time of the purchase, continued
until the legislature impliedly x’emoved the penalty in 1834;
That the penalty for such removal was restored in 1845 ;
That it was removed again in 1846 ;
And again restored in 1856, and is now in force.
The petitioner prays to have the law upon the subject of
pi’otecting the harbor of Boston harbor, so far as regards his
land, x’epealed, and that he and his assigns may be allowed to
use the same unrestx’ained and unrestricted.
It was in evidence before the Committee, that the occupation
of the petitioner, when he was able to work, and that of his
son, with whom he now lives, was that of a lighterman ; that
the average sales of stones, gravel and sand from the premises
mentioned in the petition, was, during the ten years from 1846
to 1856, between three and four hundred dollars per year. In
one of the years the sales were five hundred and eighty dollars,
and that in consequence of the increased demand for sand used
for composition roofs, it was the opinion of the witness that the
income arising from the sale of the materials which the beach
supplied, would amount to five hundred dollars per year.
The witness further stated as an opinion that the land in
question was not of greater extent than five acres; that one
Shirley Gut,” and
end of the strait known on the maps as
Island
was narrower,
between
Deer
and
Point
Shirley,
running
that
he
did not know
wider
than
formerly ;
while the other was
it
used
to
be
that
the east;
that it was any sboaler there than
but
did
not do so at
ern steam-boats formerly passed through it,
the present time. The witness thought that these steam-boats
were of greater burthen than formerly. It was not contended
at the hearing that there had been any change since the passage of the Act of 1856, that rendered its continuance unnecessary. Its repeal was claimed upon the ground that it was
unjust to the owner of the land, and deprived him of the
lawful use of his property. No person appeared in opposition
to the petition, and none was notified to appear.
“

2
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The reasons for the passage of the Act appeared in the proceedings before the legislature at former sessions, and in addition to which the Committee consulted three surveys of the
harbor. The first is contained in the second volume of the
Atlantic Neptune, published in London in the year 1777, for
the use of the Royal Navy by order of the Lords Commissioners of the Admiralty. The particular chart of Boston Harbor
is said to be taken from different surveys, but principally from
that taken in 1769 by Mr. George Callander, late master of his
Majesty’s ship Romney. In the remarks and directions accompanying the chart, occurs the following: “There are three
fathoms at low water in Broad Sound Channel. But this
spacious entrance into Boston Harbor is full of shoal and sunken
rocks. Shirley Gut, although it is very narrow, affords a convenient passage for small vessels.”
The general soundings of the harbor set down in this chart
agree substantially with the soundings as they appear by the
later surveys, so that the chart appears to have been designed
for an accurate delineation of the harbor. On this chart there
are set down in the Shirley Gut three soundings, each showing
five fathoms. The second chart is from a survey made in 1817,
by Wadsworth, by order of Commodore Bainbridge. This shows
the soundings in the Gut to be four and three-quarters, seven
and a half, and six and a half fathoms. The third chart is
from the United States Coast Survey, published in 1857, the
soundings performed in 1846, 1847, 1848 and 1858. The
soundings in the Gut, on this chart, generally conformable in
location to those on the former charts, show four and threequarters, four, and five and three-quarters. By this survey it
appears that there was a fathom less water in the Gut when
the soundings were last made, than was found in 1769, and
four and a half feet less than is made by the survey in 1817.
In the opinion of the Committee, the evidence contained in
the proceedings before the legislature in 1798, 1845 and 1856,
and that contained in the several charts, strengthened by the
statement of the petitioner’s son, that the Gut was narrower
than formerly, and that there was -now not more than five acres
of land left of almost seven acres in 1816, if unexplained, justifies
the legislation of 1856. And unless it can be shown that the
removal of stones, gravel and sand from the beach will bo unat-
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tended with any danger to its existence as an efficient breakwater, and will have no tendency to fill up th® channel in the
gut or strait between Point Shirley and Deer Island, the Act of
that year ought not to be repealed.
The appointment of a board of commissioners to examine
into the condition of Boston Harbor, by the general government, will afford an opportunity for the settlement of any disputed fact touching this case, as it is not probable that so
important a point as the passage between Deer Island and Point
Shirley would escape the attention of the very intelligent gentlemen named upon the commission.
Another fact touching this subject, though not necessarily
connected with the investigation of the propriety of repealing
the law, was alluded to in the debate which preceded the commitment of the subject to the Judiciary Committee, and it may
be expected that it would occupy a place in this Report. The
fact alluded to is the Resolve of 1859, granting to the petitioner
twelve hundred dollars. This Resolve, when reported by the
Committee, was as follows:
Resolved That there be allowed and paid to William
Tewksbury the sum of twelve hundred dollars as an indemnity
for the loss sustained by him in his being deprived of the use
and income of his beaches, situated in the town of Winthrop,
by the effect of an Act passed in the year one thousand eight
hundred and fifty-six, entitled an Act to protect Boston harbor.”
After a debate in the senate, the resolution was amended by
Provided, that nothing in this grant or
adding the following
shall
be
construed into an acknowledgment of any
indemnity
legal title or claim of said Tewksbury for such indemnity and
provided, also, that the above sum of twelve hundred dollars
shall be in full satisfaction and discharge of any claim heretofore made, or hereafter to be made, by said William Tewksbury, his heirs or assigns, against this Commonwealth, touching the subject matter of this resolve.” And thus amended,
the resolution passed both houses, and the petitioner has
accepted the money granted by the Resolve.
If it shall become the fixed policy of the Commonwealth to
continue the present law for the protection of Boston harbor,
and the petitioner should deem it expedient to petition the
“

,

:

“

;
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legislature for additional compensation, the subject of making
him any further /remuneration would probably be determined
with reference to the principles of law as settled by the supreme
court, and the facts of the case taken in connection with the
peculiar phraseology of the resolution of 1859. But as this
question does not arise upon the Petition, an opinion of the
Committee upon that point would be gratuitous and unnecessary. For the reasons stated above, the Committee ask to be
discharged from the further consideration of the Petition.

TAPP AN WENTWORTH, Chairman.

