
HOUSE.... No. 159.

House of Representatives March 9, 1866.

The Committee on the Judiciary, to whom was referred the
Petition of Tyler F. Clapp, for an Act legalizing his marriage,
have considered the subject and

That before considering the facts involved in the question
before them they considered the question of the authority of
the legislature to grant the relief desired by the petitioner.

The allegation of the petition is, in substance, that the peth
tioner was married to one Arzilla Ann Blanchard, October 81,
1855 ; that after the birth of a child, September 5, 1856, they
lived together till the year 1860, when she deserted the peti-
tioner, and was complained of for adultery and found guilty,
and sentenced to the house of correction for Bristol County
for four months; that she served out that sentence, and con-
tinued afterwards living a dissolute life. That the petitioner
afterwards, April 25, 1864, believing that the conduct of his
wife operated as a release to him of his marriage obligation,
married Hannah L. Wade, who also married him, believing he
had a right to marry again. That in March, 1865, he was
complained of for bigamy, and indicted, and that this indict-
ment is now pending in court against him.

Commomumltl) of illassncljusette.
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The Committee came unanimously to the opinion, that the
legislature has no power to grant the prayer of the petitioner.
In the first place, because it is obvious that the legislature has
no power to legalize the second marriage while the first subsists
—in other words, cannot grant the right to the petitioner to
have two wives at the same time ; and secondly, because the
legislature has no power to grant a divorce.

By the laws existing at the time of the adoption of the con-
stitution, all matters relating to marriage and divorce were
cognizable by the governor and council.

By the constitution, chapter 3, judiciary power, article 5,
it is provided as follows :

“All causes of marriage, divorce, and alimony, and all appeals from
the judges of probate shall be heard and determined by the governor
and council until the legislature shall by law make other provision.”

By chapter 69,1785, the legislature did make provision that
all matters relating to marriage, divorce and alimony, should
be heard and tried by the supreme judicial court.

The legislature never, at any time, had jurisdiction of those
questions ; and in the case of Shannon vs. Shannon, 2 Gray’s
Report, 285, it was expressly decided by the supreme judicial
court, that divorces could be granted by that court alone, and
that the legislature had no authority to grant them..

The Committee were therefore unanimous in the opinion that
the legislature had no power to grant the prayer of the petition,
and so informed the petitioner. He nevertheless desired to
present his case to the Committee, that they might be more
fully possessed of the facts of the case, and, if possible, find it
expedient to recommend some modification of the law of mar-
riage or divorce, from the operation of which the petitioner
might obtain the relief he desired.

The Committee, therefore, decided to hear such evidence as
the petitioner chose to adduce, and report to the House a sum-
mary of the facts which appeared in evidence. The persons
who were examined before them, were the petitioner, his wife
by the second marriage, his father, and Dr. Swan, of Easton, a
member of this House in the last legislature. All were exam-
ined under oath,,



1866.] HOUSE—No. 159. 3

The Committee examined no persons in opposition, and noti-
fied no person of the hearing, and thus the statement hereafter
made is only the result of the evidence of the petitioner him-
self. Whether, on a hearing of other parties, a different state
of facts would appear, and one presenting the conduct of the
petitioner, and of his second wife, in a less favorable light, the
Committee cannot decide.

It appeared that the first marriage of the petitioner to Arzilla
Ann Blanchard, took place at Easton, October 13, 1855, after
an acquaintance of six or seven weeks, the petitioner being
then just past 21 years of age. That they had a child born
Sept. 5, 1856. That they lived together till sometime in the
year 1860, when she left the petitioner, and never returned to
him. It appeared that, prior to her final departure, she had
been accustomed to go away for indefinite periods from her
home, and had, on two occasions, been guilty of adultery in
the petitioner’s house, when she supposed the petitioner to be
asleep. He did not interrupt, in any way, or interfere with
these acts, at the time of their occurrence, nor even make
known the fact that he know of them, to his wife, till sometime
afterwards; yet he said he did not cohabit with her after these
occurrences. That after one long absence of his wife from his
house, he had, on her request, received her back.

After her final departure, which took place in the night,
while the petitioner was sleeping apart from her, with their
child, who was sick, the petitioner, who had learned that she
had gone to live in the house of one Drew, a single man, who
lived with his mother, applied to a magistrate, informing him
that his wife was living in illicit intercourse with this person,
and engaged the magistrate to get some person to watch his
wife and find proof of these improprieties.

The petitioner claimed that his desire was to reform his wife,
and break up her bad habits, and get her back to live with him.
At length a complaint was made before one Roach, a magis-
trate, and after a trial, in which the petitioner was examined as
a witness, she was convicted, but of what offence did not
appear,—the petitioner thought of adultery,—and sentenced to
four months imprisonment in the house of correction for
Bristol County. How the petitioner could have been allowed
to testify in this case the Committee did not perceive.
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After the conviction of his wife, the friends of the petitioner
told him she would never come back to live with him, and that
he could get a divorce, and advised him to get one, and to go
to Mr. Bennett, of Taunton, to get his professional assistance ;

that ho said ho had no money, but his employer told him he
would help him to money, and he went to see Mr. Bennett, and
stated his case, and was told he could get a divorce ; that the
counsel fees would be a certain sum, but the witness fees
would be uncertain. That he went home, and afterwards Mr.
Bennett sent him a petition for a divorce, for his signature, ask-
ing him to return it signed, with |3O counsel fees. That he
was then sick, and had no money.

It did not appear that he then tried to get any ; the petition
was never signed, nor any action taken under it, and the peti-
tioner, after that, never attempted to obtain a divorce. He got
out of work, and finally enlisted in the army. He stated that
the matter ran along throe or four years, and one and another
of his acquaintances, from time to time, said to him that his
mother was getting old, and ought not to have the care of
bringing up his child, a son, and told him it was his duty to
get married again.

His wife was all this time living in Easton, and her course of
life was well known to be dissolute. The petitioner said that
in answer to these suggestions of his acquaintances he would
tell them the facts of his wife’s history, her conviction and sen-
tence, and her continued dissolute life, and ask them if that
did not make him a free man to marry again ; and the general
opinion was that this did make him free. That he never con-
sulted a lawyer after he consulted Judge Bennett, although
there were two lawyers living in this town.

In the fall of 1863, the petitioner was living with his brother-
in-law near the edge of Stoughton, and met Hannah L. Wade,
his present wife at a dancing-hall in Bridgewater; that he
was introduced to her; that she invited him to call at her
father’s, about a mile from where he was living. That he called
on her and afterwards went to board in the family. That while
there ho talked over freely and fully all his troubles, and told
her father and mother all about his affairs. That he said at the
time, while talking to the father and mother in presence of the
daughter, that he supposed it was his duty to get married again;
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that folks told him so ; that his mother ought not to be obliged
to bring up his boy. That they talked together about his not
being divorced, and he said that he did not suppose he could
get a good woman to be a mother to his child, and that his
present wife then said she thought a man who had seen as
much trouble as he, ought to be able to find a woman who
would use him well, and that people did not know what they
could do, till they had tried. That he replied, in a joking way,
that she would not want to try it. At this conversation, the
father of the second wife said he thought the petitioner had a
right to marry again without a divorce, as his wife had deserted
him, and had been in the house of correction ; that this was a
divorce.

That soon after this he spoke seriously to the daughter, and
asked her what her father and mother said about it, and she
said her mother thought very well of him, and wanted her to
catch him if she could. That they talked over the matter of a
divorce, and she relied on what her father and mother had said,
that no divorce was necessary. He remained in the family for
some time, when a quarrel arose between him and the brother
of his second wife, when he said he would leave and go to board
with his father. That his second wife then said she would go
too, and she did go, with the consent and advice of her father
and mother, and remained there for two months, living with
the father and mother of the petitioner and assisting in the
household work.

The petitioner then was induced to go to Lynn to obtain
work, which he did, and his present wife was sent for, and came,
and they were married on the day of her arrival. The peti-
tioner did not take any advice of any person as to his right to
marry, nor state to the city clerk of Lynn when he applied
for his license to marry, nor to the clergyman who married
them, that he had a former wife living.

After remaining at Lynn for awhile ho returned to Easton,
and was complained of for bigamy in March, 1865; a prelimi-
nary hearing was had, he was bound over to the superior court,
and an indictment found by the grand jury, which is still
pending, he having asked for delay, to make application to the
general court.
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They have no children by his second marriage, and since the
complaint and indictment, he has continued to live and cohabit
with his second wife the same as before. i

The statements of the second wife confirmed the narrative of
the petitioner.

It was manifest that this second marriage took place with a
full knowledge of all the facts regarding the fact of a prior
marriage, and of the existence of the former wife.

The father of the petitioner confirmed the facts. He had
had conversation with his son and others about the necessity of
a divorce, but said he had given no opinion. The parents of
the petitioner, and of the second wife knew perfectly of the
intended marriage, and made no objections to its taking place.

It appeared that the families of the petitioner and his second
wife are all Americans, and are educated more or less in the
common schools, and the father of the petitioner was owner
of a house in Easton, and was a man of ordinary intelligence,
at least. The petitioner is a shoemaker, working by the day or
by the piece for his living. The brothers of the second wife
were said to be persons of somewhat intemperate habits, but
all of the family of the second wife were day laborers.

It seems incredible to the Committee that in a populous part
of this Commonwealth the opinion could prevail that a second
marriage could legally take place without a divorce from the
former, or that the moral sense of any community is so low as
to permit parties situated like these to continue to live together
after an indictment for bigamy under circumstances like those
shown before the Committee upon the hearing.

The Committee believe that the circumstances of this case
require no legislative action, and recommend that the petitioner
have leave to withdraw.

For the Committee,

11. JEWELL, Chairman.






