
HOUSE No. 507.

House of Eepkesentatives, April 19, 1889.

Ordered, That the opinion of the justices of the supreme
judicial court be required upon the following important
questions of law, namely :

1. What is the meaning of the words, “or if such child
has been otherwise furnished for a like period of time with
the means of education,” as they are used in section one of
chapter forty-seven of the Public Statutes, —and especially,
are the words quoted to be construed to mean that such
education shall include the branches required to be taught in
the public schools by section one of chapter forty-four of the
Public Statutes, and chapter three hundred and thirty-two
of the Acts of the year eighteen hundred and eighty-tive?

2. Is the instruction given in a private day school, not
approved by the school committee of a city or town in which
a person resides, who has under his control a child between
the ages of eight and fourteen years, “ the means of educa-
tion ” within the meaning of section one of said chapter
forty-seven ?

3. Do the words, “when the teaching therein is in the
English language,” as they occur in section two of said
chapter forty-seven, mean that all the teaching in such
school shall be in the English language, or only the teach-
ing in such branches as are required by law ?
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And be it further Ordered, That the justices of the
supreme judicial court be informed that the foregoing
questions are propounded with a view to further legislation
on the subject matter of the statutes therein referred to.

House of Representatives, April 19, 1889.
Adopted.

EDWARD A. McLAUGHLIN, Clerk.

A true copy.
Attest: EDWARD A. McLAUGHLIN, Clerk.
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To the Honorable the House of Representatives of the Commonwealth of
Massachusetts.

The justices of the supreme judicial court have considered
the questions proposed by the Honorable House by its order
of April 19, 1889, and respectfully submit the following
answer:—

The Constitution provides that “ each branch of the Legis-
lature, as well as the Governor and Council, shall have
authority to require the opinions of the justices of the
supreme judicial court upon important questions of law and
upon solemn occasions.” The separation of the executive,
legislative and judicial departments of the government,
established by the Constitution, in effect prohibits the jus-
tices from giving any opinions to the other departments for
the purpose of influencing their action, except in cases
which fall within the clause above cited.

The duty of the justices in determining whether questions
proposed to them by the other branches of the government
fall within the true intent and meaning of this provision is
sometimes a delicate and embarrassing one. The embarrass-
ment is the greater when the opinion required concerns pri-
vate rights. The reasons are well stated in an opinion of the
justices heretofore given to the House of Representatives:
“As we have no means in such case of summoning the
parties adversely interested before us, or of inquiring in a
judicial course of proceeding into the facts upon which the
controverted right depends, or of hearing counsel to set forth
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and vindicate their respective views of the law, such an
opinion, without notice to the parties, would be contrary to
the plain dictates of justice, if such an opinion could be con-
sidered as having the force of a judgment, binding on the
rights of the parties.”

5 Met. 596.

These remarks are of especial force where our opinion is
asked as to the construction of a statute, the violation of
which exposes the citizen to a penalty. Although such an
opinion has not the force of an adjudication, yet it is, in a
sense, a pre-judgment of the question proposed, and would
usually be followed by the subordinate judicial officers of the
Commonwealth ; and any inhabitant interested in the question
might well feel that his rights had been impaired by it with-
out giving him an opportunity to be heard.

These considerations have led us to examine with care the
intent of the constitutional provision above cited, and the
extent and limitations of the authority therein conferred upon
the executive and legislative departments to require the
opinions of the justices.

Such opinions can be required only “ upon important
questions of law and upon solemn occasions.” Can it be
held that this provision contemplates that the opinion of the
justices can be required by either branch of the Legislature,
whenever its members have doubts, as to the construction of
an existing statute, and it would be convenient for them to
know the true construction in order to determine whether
it were wise to make any amendment of the statute? If
such had been the intention of the framers of the Constitu-
tion authority would have been given to require the opinion
of the justices upon any question of law. Such questions
are constantly arising in the ordinary course of legislation,
and they are provided for by the statute which directs the
Attorney-General, when required by either branch of the
General Court, to attend during its sessions, and to “ give
his opinion upon questions of law submitted to him by either
branch of the General Court, or by the Governor and
Council.”

Pub. Stat. chap. 17, sect. 7.
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By a solemn occasion, the Constitution means some
serious and unusual exigency. It has been held to be such
an exigency when the Governor or either branch of the
Legislature, having some action in view, has serious doubts
as to their power and authority to take such action, under
the Constitution or under existing statutes. In a former
opinion it is said that “ opinions have been given to the
Senate and to the House of Representatives, upon the con-
struction and effect of the Constitution and of existing
statutes, with a view to further legislation.”

122 Mass. 600.
This is a correct but a very general statement, and was

not intended as a definition of the occasions which would
justify requiring the opinion of the justices. In a late
opinion it is said “ the opinions of the justices can be re-
quired only upon important questions of law,” not upon
questions of fact, “ and upon solemn occasions ;

” that is to
say, when such questions of law are necessary to be deter-
mined by the body making the inquiry, in the exercise of
the legislative or executive power entrusted to it by the
Constitution and laws of the Commonwealth.

126 Mass. 566.

This is, more nearly, an accurate statement of the mean-
ing of the Constitution, as applied to a case like the one
before us. It is very difficult to frame any definition which
will fully cover every case which may arise.

The general practical interpretation of the Constitution,
since it was established, is of importance in ascertaining its
meaning. Many opinions of the justices have been required
and given, but it is found upon examination that they were
given in cases where the branch of the government requiring
the opinion had pending before it some question concerning
which doubts existed as to its power and authority, or as to
the power of some subordinate officer under the Constitution,
or under existing statutes, and where the settlement of such
doubt was necessary to enable it, in the exercise of its proper
functions, to act legally and intelligently upon the pending
question. No case is found similar to the one before us, and
we are of opinion that this is not a case in which, by a rea-
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sellable construction of the Constitution, we should be justi-
fied iu answering the questions proposed by the House.
They relate solely to the construction of the first and second
sections of the forty-seventh chapter of the Public Statutes.

There is no doubt whatever as to the power of the House
to pass any bill within the limits of the Constitution which it
sees fit, in amendment or alteration of these sections.

Our opinion, if given, would not in any way affect the
power of the House to repeal those sections, or to amend
them or declare the meaning of them, if there is doubt about
the meaning. Whatever it might be, the House might still
think that it was its duty to make such changes as a majority
of its members think are necessary, in order that the inten-
tion of the Legislature should be clearly expressed.

The only exigency which seems to exist for requiring our
opinion is that members of the House differ in their views
as to the construction of the statute, and, if our opinion is
given, it may affect the views of some members as to the
necessity or propriety of amending it.

As we have before said, this is not an unusual exigency,
and does not create or present a solemn occasion within the
fair meaning of the Constitution, so that we can properly
give an ex parte opinion upon the construction of the statute
iu question.

For these reasons, imperfectly stated, we respectfully beg
to be excused from further answering the questions proposed
by the House.

We desire to add that the justices have been engaged in
holding sittings of the court in different parts of the Com-
monwealth, so that an earlier answer was not practicable.

MARCUS MORTON.
WALDRIDGE A. FIELD.
CHAS. DEVENS.
WILLIAM ALLEN.
CHARLES ALLEN.
OLIVER W. HOLMES, Jr.
MARCUS P. KNOWLTON.

Boston, May i, 188D.
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In the Year One Thousand Eight Hundred and Eighty-nine.

House of Representatives, May 15, 1889.

The committee on the Judiciary, to whom was referred the
reply of the Justices of the Supreme Judicial Court to the
questions upon which their opinion was required by an order
of the House, adopted April 19, 1889, submit the following
report:

The second article of the chapter of the Constitution con-
cerning the judiciary power provides that “each branch of
the Legislature, as well as the Governor and Council, shall
have authority to require the opinions of the Justices of the
Supreme Judicial Court upon important questions of law,
and upon solemn occasions.” It has frequently been pointed
out by the Justices, in opinions heretofore rendered, that an
opinion given in pursuance of this article did not possess the
force of an adjudication. The reply of the Justices which
has been referred to your committee can scarcely be claimed
to be an opinion within the meaning of the Constitution,
since none has been expressed upon any of the questions of
law propounded by the House. Neither is it a decision given
by the Court in the regular course of judicial proceeding.
Under the article in question the House is at least co-ordinate
with the Justices. If the questions proposed were such as it
had a right to ask, the failure of the Justices to express
opinions could not be fairly held to define, or in any way to
limit, their own duty or the constitutional authority of the
House. But as the reply may be cited as a precedent hero-
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after, as the House is made by the Constitution the grand
inquest of the Commonwealth to inquire whether the officers
of the various departments of government faithfully dis-
charge their duties under the laws, and especially as the
duty devolves upon it of jealously guarding its own preroga-
tives, your committee have felt called upon to consider the
reply of the Justices and the true intent of the Constitution
with such care as their other pressing duties and the ad-
vanced stage of the session would permit.

The Justices declare that the duly of deciding whether'
questions come within the meaning of the Constitution is
sometimes embarrassing, and that the embarrassment is the
greater when the question concerns private rights, and they
approvingly quote the following from a previous opinion :

“As we have no means in such case of summoning the
parties adversely interested before us, or of inquiring in a
judicial course of proceeding into the facts upon wffiich the
controverted right depends, or of hearing counsel to set
forth and vindicate their respective views of the law, such
an opinion, without notice to the parties, would be contrary
to the p'ain dictates of justice, if such an opinion could be
considered as having the force of a judgment, binding on
the lights of the parties,” (5 Met. 696.)

It should be observed, however, that this opinion was
given in response to a question upon a particular case, “ a
question,” as then noted by the Justices, “apparently and
peculiarly tit to be decided in a regular course of judicial
proceeding; ” and they expressed doubt “ whether it might
not be expedient first to submit to the consideration of the
honorable House whether it would be expedient to request
an ex parte opinion in such a case.” The question related
to the obligations of the Western Railroad Corporation to the
Commonwealth, w'hich the latter could have ascertained in
the regular course of justice, where the corporation could
have been heard. But it is worthy of notice, as a practi-
cal interpretation of the Constitution, that in so extreme an
instance the Justices submitted their opinions to the House.
And on a more recent occasion they gave an opinion to the
Senate concerning the Provident Institution for Savings, in
which they expressed the same reluctance at giving an
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opinion upon a particular case. (9 Cush. 604.) Inasmuch
as the practice of the English kings in taking the opinions
of the judges upon particular cases, that were likely to come
before them judicially, was regarded as odious and uncon-
stitutional, although it was never doubted, so far as the
committee are informed, that the king could properly re-
quire their opinions upon general questions of law, and
inasmuch as, until the present instance, the Justices have
without hesitation expressed opinions, when required, upon
questions of law general in their scope and purpose, and
have only expressed reluctance when opinions wr ere required
upon a particular case, the committee feel justified in con-
cluding that an opinion upon a general statute with refer-
ence to all citizens would, so far as any ex parte consid-
eration is concerned, lie safely within the scope of the
precedents found in the cases cited, where opinions were
expressed upon special laws or upon general statutes with
reference to a special case. It is true that a certain con-
struction of the statute might, as set forth in the reply,
expose citizens to some proceeding for a penalty to the
amount of $2O, although such a construction wmuld not be
binding. But it is equally true that citizens might be exposed
to such a penalty by a construction imposed in the regular
course of judicial proceeding and which would have greater
validity. In a case passed upon judicially by the full court,
the rights of persons similarly situated with the one before
it are affected, although they have not been heard. If the
Court does not neglect to perform its ordinary judicial
functions because its decision might have a practically con-
clusive force upon persons not before it, why should the
Justices in any instance refrain from the performance of a
constitutional duty because their action might be followed
by indirect but not final consequences to individuals who had
not been heard ?

The Justices refer to the practical interpretation of
the Constitution, and assert that “no case is found sim-
ilar to the one before us,” which, they declare, relates
“ solely to the construction of the first and second sections
of the forty-seventh chapter of the Public Statutes.” If
this assertion were accurate it would not follow that the
proposed question did not come within the intent of the
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Constitution unless it is presumed that all of the important
questions or solemn occasions have been exhausted. But
the statement does not appear to the committee to be ac-
curate. In 1841 the House proposed a question concerning
the meaning of the term “foreign paupers” in section 3,
chapter 238 of the Acts of the year 1837, and whether
moneys received under said section could be applied by a
city or town to the support of certain prisoners, and the
Justices at an early day submitted an elaborate opinion.
(I Met. 572.) The observations of the Justices in their
reply to this House would apply with equal force to the case
cited. The question in that case related purely to the con-
struction of a statute. The opinion could not, “in any way
affect the power of the House to repeal ” the section, or to
amend it or declare its meaning, if any doubt about its
meaning existed.

So far as the question related to the power of a city or
town, it is fair to presume that the power of requiring
opinions was conferred upon the House at least as much for
the purpose of enabling it to discharge its proper functions as
for the purpose of having defined the duties under the statutes
of the inferior agents for the administration of the laws.
And the committee are not informed in what particular the
statute relating to foreign paupers was more important than
the laws which provide for the education of the children of the
Commonwealth. In the same year in which the case last cited
arose, the House asked and the Justices answered the ques-
tion whether persons residing on certain ceded lauds were
entitled to the benefit of the common schools for their chil-
dren. This question in its subject matter certainly was
analogous to those proposed by this House, it was far less
general and important in its character, and it would seem
that it might have been decided in the regular course ofO D

judicial proceedings. (1 Met. 580.)
In only one instance, so far as the committee are informed,

before the present occasion, have the Justices refrained from
answering questions. But in that instance the question
appeared to be purely a judicial one. It “ does not,” said
the Justices, “regard the construction or effect of any
statute or any contract with the Commonwealth or any mat-
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ter which can be affected by legislation.” (122 Mass.
600.) It will be observed that the Justices declared that
the question did not “ regard the construction or effect of
any statute ” or “ any matter which can be affected by legisla-
tion,” thus distinctly excepting the case presented by the
question propounded by this House.

The Justices say, in a recent opinion, that the article in
question of the Constitution, “ as may be inferred from the
form in which it was originally presented, evidently had in
view the usage of the English Constitution, by which the
King as well as the House of Lords, whether acting in their
judicial or legislative capacity, had the right to demand the
opinions of the twelve judges of England.” (126 Mass.
561.) And the Justices regarded the resemblance as of suffi-
cient importance to call for an exhaustive review, in the case
cited, of the practice in England. It appears to have been a
common practice for the English judges, when asked, to
declare what were the existing laws. In M’Naghten’s caseo o

(10 Cl. and Fin. 212), Lord Brougham cited the “ instance of
Mr. Fox’s bill on the law of libel, where, before passing the
bill, this House called on the judges to give their opinions on
what was the law as it then existed.” In the same case
Lord Campbell approved the question, because “your lord-
ships may be called on to change the law, and before doing
so it is proper that you should be satisfied beyond doubt
what the law really is.” And Lord Wynford added, “I
never doubted that your lordships possessed the power to
call on the judges to give their opinion upon questions of
existing laws.” It will be seen that these instances are pre-
cisely in point upon the questions proposed by this House.

The Constitution of Maine contains a provision substan-
tially identical with the clause under consideration in the
Constitution of this Commonwealth. On a recent occasion
the Justices stated that “the opinion of this Court has been
required in some forty instances, in relation to a variety of
subjects and under different circumstances. In no instance
has the obligation to answer been questioned or an answer
denied.” (72 Me. 545.) In the same case Libbey, J.,
declared that the question was a judicial one and gave it as
an opinion that it ought not to be answered, but added,
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“In cases of doubt it- may be the duty of the Court to
yield in favor of the prerogative of the body propounding
the question. . . . Inasmuch as any opinion now given can
have no effect if the matter should be judicially brought before
the Court by the proper process, and lest, in declining to
answer, I may omit the performance of a constitutional duty,
I will very briefly express my opinion.”

In another case in that State, arising under the same
article, the Justices say: “The Judiciary cannot, as the
Legislature may, avoid a measure because it approaches
the confines of the Constitution. We cannot pass it by
because it is doubtful. With whatever doubt or whatever
difficulty a case may be attended, we must decide it, if it be
brought before us. We have no more right to decline the
exercise of jurisdiction which is given, than to usurp that
which is not given.” (70 Me. 599.)

On at least two occasions have attempts been made, but
without success, to strike the provision in question from the
Constitution of this Commonwealth. In the constitutional
convention of 1820 Judge Story declared, in advocating the
proposed amendment, that, “ as the Constitution now stands,
the judges are bound to give their opinions if insisted upon,
even in a case where private rights are involved.” And
in its address to the people in favor of its proposed amend-
ment the convention used an argument, as against the clause
in the Constitution, which the Justices now employ against
the questions propounded by this House. And it must be
borne in mind that the proposition to amend the Constitution
in that particular is not now under consideration. The pro-
vision may be wise or unwise, but it remains a part of that
instrument until repealed in the prescribed methods, and no
officer is so exalted as to be at liberty to set aside its require-
ments.

The committee have found difficulty in attempting to as-
certain the precise construction which the Justices put upon
the Constitution as a justification for refraining from express-
ing opinions, but their reply would seem to indicate that the
question or the occasion must present a doubt as to the law-
ful power of the House. (Reply of Justices, House Doc.
No. 436, pp. 5 and 6). Unless, indeed, in their summary
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of the points involved in previous opinions, they intended to
sustain the doubtful position that the House may require
opinions “as to the power of some subordinate officer under
the Constitution or under existing statutes.” In that event
it should be noted that chapter 47 of the Public Statutes,
with reference to which this House propounded a question,
concerns a very important class of officers charged with the
administration of the laws, namely school committees.

If the framers of the Constitution intended to limit the
authority of the House, so that it might only require such
opinions as concerned its own powers, they certainly
neglected to employ the most obvious and natural language
with which to express their meaning. Put it seems to the
committee that such a construction would be too narrow.
Where authority is conferred in clear language by the Con-
stitution, the general rule of constitutional construction
would attach every presumption to the proper exercise of
the power. A great deal is necessarily contided in the dis-
cretion of the body upon which so high a power is conferred,
and great faith is due to its judgment as to whether a proper
occasion has arisen for the exercise of its power. This is
especially true in a case like the present one. The records
show a question of law, and an occasion, and the issue
is simply one of degree.

In such a case, if the officers who are subjected to the re-
quirements are to nicely doubt and construe whether the
question or the occasion be great enough, an exception is
made to the fundamental rule of constitutional construction.
The discretion goes with the power, and the record showing
the subject matter of the requirement of the Constitution
to exist, it would appear that it is peculiarly the province of
the House and not ot the Justices to display embarrassment
as to whether the question is important or the occasion
solemn. And with reference to the statement of the J'us-
t ces that the House has the power to require the attendance
of the Attorney-General, the committee fail to understand
how the duty of the Justices under the Constitution can in
any way be measured or abridged by the duty of the Attor-
ney-General under a statute.

It is with reluctance that your committee venture to ex-
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press an opinion at variance with that of the Justices, and
with the greatest deference for their wisdom and learning;
but after such inquiry as they have been able to make they
have unanimously reached the following conclusions: That
this House was justified in regarding the questions relating
to the statute which provides for the education of the future
citizen of the Commonwealth as important questions of law;
that when it was confronted with the duty of considering
the propriety of changing this law, a proper occasion arose,
if it so decided, for it to require the opinion of the Justices
upon points of doubtful construction, within the fair mean-
ing of the words themselves of the Constitution, and as they
have been interpreted by the Justices in past times, and as
they are illustrated by the practice of the government from
which we have received and the Commonwealth to which
we have given our laws.

For these reasons, imperfectly stated, the committee re-
port the accompanying Resolve.

For the Committee,

SAMUEL W. McCALL.
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In the Year One Thousand Eight Hundred and Eighty-nine.

RESOLUTION
Relating to the Reply of the Justices of the Supreme Judicial

Court.

1 Whereas, On the nineteenth day of April last, this
2 House of Representatives ordered that the opinion of the
3 Justices of the Supreme Judicial Court be required upon
4 certain important questions of law relating to the con-
-5 struction of certain statutes providing for the education
6 of children in the Commonwealth ; and
7 Whereas, On the fourth day of May instant, said
8 justices sent a reply to this House, not answering said
9 questions, but denying the constitutional authority of

10 this House to require their opinions upon the same; now,
11 therefore, be it
12 Resolved, That the House of Representatives does not
13 acquiesce in the conclusion of the justices as to the limi-
-14 tation of the authority of the House to require the
15 opinions of the justices; and affirms the authority of the
16 House, under the Constitution, to require their opinions
17 upon said questions.
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