No. 513.

HOUSE

[House No. 498, as passed to be engrossed, and sent up for concurrence.]

CommontDeciltl) of iftaseculjiiactts.
In the Year One Thousand Eight Hundred and Eighty-nine.

AN ACT
Authorizing the Incorporation of the Boston
Electric Elevated Railway Company.
Be it enacted by the Senate and House of Representatives in General Court assembled, and by the authority
of the same, as follows:

1 Section 1. Charles H. Nichols, Frank M.
2 Ames, Benjamin W. Currier, John Shepard,
3 Nathaniel J. Rust, Albert C. Titcomb, Jacob H.
4 Hecht and James F. Almy, their associates and
5 successors, being in number not less than ten
6 persons, a majority of whom shall be inhabitants
7 of this Commonwealth, may associate themselves
8 together by articles in writing and become a
9 corporation for the purpose of constructing,
10 equipping, maintaining, and operating an ele-11 vated railway in Boston, to be operated by elec-12 trie power, the style of which shall be deter-
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mined by submission to the board of railroad
commissioners in the manner hereinafter pro-

vided. Said railway shall connect as near as may
be all the steam railway stations in the city of
17 Boston, by running from a point in or near Ilay-18 market square to a point or points in Charles-10 town, and to a point near the Marine Park in
20 South Boston and to a point or points in Dor-21 Chester, West Roxbury, passing by or near
22 Franklin Park and Jamaica Plain; and may run
23 through and across such streets and ways as
24 may be fixed under the provisions of this act:
25 provided however, that said railway shall not be
2G constructed upon any part of Boston Common,
27 or upon any public park, nor so as to run
28 lengthwise upon or over any part of Wash-29 ington street included between Haymarket
30 square and Eliot street, except so far as may be
31 necessary for the purpose of crossing said street
32 at any point where a location across the same
33 shall be duly granted. The location of the
34 lines of said railways shall be fixed, except so
35 far as herein designated, in the manner herein-3G after provided. Upon complying with the pro-37 visions of this act preliminary to the establish-38 ment of such corporation, the persons named
39 above, with their associates and successors,
40 shall be and remain a corporation under the
41 corporate name of the Boston Electric Elevated
42 Railway Company, with the powers and privi-43 leges, and subject to the duties, liabilities, and
44 restrictions set forth in this act and in the
,
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general laws applicable thereto. Said corporation shall be subject to the provisions of
chapter one hundred and thirteen of the
Public Statutes and acts in amendment thereof
so far as applicable thereto and not inconsistent with this act.

1 Sect. 2. The articles of association shall set
2 forth the name of the corporation; the termini
3 of the railway, so far as fixed by this act, and
4 separately the termini of such portion thereof as
5 it is proposed to enter upon the construction of
6 immediately, which need not be the whole of
7 the railways authorized by this act, but shall be
8 a portion thereof, aggregating at least two con-9 secutive miles in length; the length, as near
10 as may be, of such latter portion; the amount
11 of its capital stock, which shall not be less than
12 seven hundred and fifty thousand dollars for
13 each mile which it is proposed to enter upon the
14 construction of immediately; and the names of
15 at least seven persons to act as a board of
16 directors until others are chosen by the cor-17 poration. Each associate shall subscribe to the
18 articles his name, residence, post-office address,
19 and the number of shares of stock he agrees to
20 take; but no subscriber shall be bound to pay
21 beyond ten per cent, of the amount of his sub-22 scription unless a corporation is duly estab-23 fished. It shall not be necessary to set forth
24 the gauge of said railway, but such gauge shall
25 be fixed in the manner hereinafter provided.
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Sect. 3.

The qualifications, powers, duties
2 and liabilities of the directors appointed, as pro-3 vided in section two, shall be the same as those

4 of similar directors of street railway companies
5 under the provisions of chapter one hundred
6 and thirteen of the Public Statutes, and acts in
7 amendment thereof.
Sect. 4. Upon being requested thereto, in
2 writing, by the directors named in the articles
3 of association as provided in section two of this
4 act, or a majority thereof, the board of railroad
5 commissioners shall cause to be published once
G each week for three successive weeks, in one
7 or more newspapers published in the city of
8 Boston, at the expense of said directors, a
9 notice stating that any party interested may, at
10 any time within thirty days from the first pub-11 lication of said notice, file a petition with said
12 board, describing by means of plans, drawings
13 or models filed with said petition, a style of
14 elevated railway, and praying that such style
15 may be designated by the board as the style to
1G be built by said corporation; and stating further
17 that a hearing will be given upon such petition
18 at a time and place to be designated in said
19 notice, which time shall be not less than four-20 teen days after the expiration of said thirty
21 days within which said petitions may be filed
22 as aforesaid. Said petitions, and any drawings,
23 plans or models filed with the same, shall be
24 open to the inspection of said directors, their
1
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attorneys and engineers; and said directors
may appear by- counsel and cross-examine
witnesses and submit evidence for or against

said petitions or any of them. As soon as may
be after said hearing is closed, said board shall
pass an order designating one or more of the
styles of road described in said petitions as a
proper style of road to be built by said corporation, or as the best adapted of the styles so
brought before it for construction in the streets
of Boston, and shall deliver to said directors a
copy of such order, duly certified by its clerk.
Said corporation, when organized, may construct any style of road so designated.

1 Sect. 5. At any time after the publication of
2 the articles of association in the manner re-3 quired by section six of chapter one hundred
4 and thirteen of the Public Statutes, the board
5 of aldermen of said Boston, upon the petition
6 of such directors, or a majority thereof, for a
7 location of any part of the lines of said rail-8 way in said city, shall give notice to all parties
9 interested, by causing to be published in one
10 or more newspapers published in said city, and
11 by causing to bo left with the owner of each
12 estate on the line of the proposed location, or
13 other person having charge of said estate for
14 the owner, at least fourteen days before their
15 meeting, a notice stating the time and place
16 at which they will consider such locations;
17 and after a hearing, they shall pass an order
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granting such a location of the lines of said
railway in said city over and through such
streets and ways as to them shall seem
most advisable, under such restrictions as they
may deem the interest of the public to require;
and the locations thus granted shall be deemed
or taken to be the true locations of said railway
in said city, if an acceptance thereof by said
directors in writing is filed with the mayor
and aldermen of said city within thirty days
after receiving notice thereof; and such aldermen shall sign and give to the directors a
certified copy of the vote fixing such locations.

Sect. 6. If said directors, or a majority thereof,
or any property owner or lessee by whose property said location is granted, shall be dissatisfied
with any action of the board of aldermen,
or with their refusal to act, said directors, or a
majority thereof, or such property owner or
lessee, may petition the board of railroad
commissioners for a different location of any
part of the lines of said railway from that
granted to said corporation by said aldermen;
and said board, after due notice to said mayor
and aldermen, and after such further notice
to parties interested as they may deem reasonable, shall hear the parties, and grant either
the same or a different location of the lines
of said railway in said city over and through
such streets and ways as may seem to
them advisable, under such restrictions as they
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may deem the public interest to require; and
shall make a certificate setting 1 forth the location
of the lines of said railway so fixed by it, and

1

Sect. 7.
When the lines of at least two
consecutive miles of said railway have been so
located, and the style of road to be built has
been determined as provided in section four of
this act, and the amount of the capital stock
named in section two of this act has been subscribed to the articles of association in good

the same shall be certified by its clerk to the
directors of said corporation and to the mayor
and aldermen of said city, and the location
thus granted shall be deemed and taken to
be the true location of said railway in said
27 city, it an acceptance thereof by said direc-28 tors in writing is filed with the mayor and
29 aldermen of said city within thirty days after
30 receiving notice thereof. If more than one peti-31 tion is brought for a location under this act, it
32 shall be competent for said aldermen or
33 railroad commissioners to hear and determine
31 the same, either separately or together, as
35 they may deem most advisable. The location
36 of any additional lines of said railway author-37 ized by this act, which it may be proposed by
38 said corporation from time to time to build,
39 shall be obtained in the same manner and with
10 the same right of petition to the board of rail-11 road commissioners as is provided for in this
12 and the preceding section.
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8 faith by responsible parties, and at least ten per
9 cent, of the par value of each share thereof has
10 been actually paid in cash to the treasurer, and
11 the total number of subscribers shall be at least
12 ten, the corporation may be established; and
13 the first meeting shall be called in the manner
14 and upon the conditions provided for street rail-15 way companies in section eight of chapter one
16 hundred and thirteen of the Public Statutes, so
17 far as the same may he applicable, except that
18 the number of the directors shall be not less
19 than seven.

1 Sect. 8. If at any time an increase in the
2 capital stock of said corporation shall be neces-3 sary for the purpose of completing the construc-4 tion and equipment of said railways, or for the
5 purpose of constructing and equipping addi-6 tional lines upon locations duly granted imder
7 the provisions of this or of any subsequent act,
8 or for the purpose of providing means for the
9 payment of damages arising from the construc10 tion, maintenance or operation of any such
11 railways, or for other necessary and lawful
12 purposes, said increase may be made in the
13 manner and upon the conditions set forth in
14 chapter one hundred and thirteen of the Public
15 Statutes, and acts in amendment thereof.
Sect. 9. If said corporation does not build
2 and put in operation at least two consecutive
3 miles of its said railway within two years after

1
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4 the date of the filing of its certificate of estab-5 lishment, which certificate shall be filed within
6 one year from the passage of this act, its
7 powers shall cease.

Sect. 10. Said corporation may purchase or
2 otherwise take, in the manner hereinafter pro-3 vided, as much land or materials, either within
4 or without the limits of the route fixed, as may
5 be necessary for the proper construction and
G security of the road, or as may be at any time
7 necessary for depot or station purposes; and if
8 it is unable to obtain the same by agreement
9 with the owner, it may take the same in the
10 manner and upon the conditions provided in
11 chapter one hundred and twelve of the Public
12 Statutes, and acts in amendment thereof as to
13 railroad companies. But said corporation shall
14 not take, within the limits of the route fixed,
15 any land or rights for depot or station purposes
1G without the written consent of the railroad
17 commissioners.
1
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Sect. 11. The construction of the railways
authorized by this act upon, through or over
any street or way, shall be deemed a new servitude, for which damages may be claimed by the
owner of the fee or other estate in such street
or way, and also by the owner or lessee of any
estate in any property abutting on a street or
way through or over which said railway may
pass, and not taken by said corporation, which
property shall be in any manner injuriously
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in value by the construction, maintenance or operation of said
railway, but not by the said city of Boston,
except where it is such owner. Any person
or persons entitled to claim damages under
the provisions of this act, may petition
for assessment of his or their damages,
and his or their petition shall be heard
and determined in the same manner as in
the case of land or property taken by
said corporation, and, in assessing damages, any direct and peculiar benefit to
the land described in the petition, or to
other land of the petitioner immediately contiguous thereto and forming part of the
same parcel, may be pleaded, considered,
and allowed by way of set-off: provided,
however, that in case it shall appear that
the benefits are greater than the damages,

judgment for costs only shall be entered for
said railroad; and provided, further, that the
powers conferred by this act and by section
ninety-seven of chapter one hundred and twelve
of the Public Statutes on county commissioners, to require security for damages claimed
against the corporation, are hereby vested
in the superior court, which shall have exelusive jurisdiction to require security in such
case, and to enforce such requirement by
injunction against the further construction or
operation of the railroad until the order of court
is obeyed.
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Sect. 12. Said corporation may issue coupon
or registered bonds for the purpose of providing
additional means, if required, for constructing
said railway and paying damages arising
therefrom, or for any of the purposes
specified in section sixty-two of chapter
one hundred and twelve of the Public Statutes,
and may mortgage or pledge as security for
payment of such bonds a part or all of its road,
equipment, or franchise, or a part or all of its
property, real or personal, in the manner and
upon the conditions provided in sections sixtytwo to seventy-seven, inclusive, of chapter one
hundred and twelve of the Public Statutes.

1 Sect. 13. The rates of fare charged upon
2 such railways shall not exceed five cents for any
3 single fare.
1
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Sect. 14.- Whenever said corporation shall
make any excavations in or near any street or
public highway, or shall set any foundation,
pier or post in or near the same, the surface
of the street, sidewalk or other ground shall
be restored as soon as practicable to the condition it was in before the excavation was made,
as near as may be; and no interference shall be
had with it, or change made in water or gas
mains, or pipes, sewers, drains or other subterranean works, except with the concurrence
of the board of aldermen of the said city of
Boston, and upon condition that the same shall
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14 be immediately restored to a serviceable con-15 dition as good as before the change or disturb-

-16 ance, and the superior court in equity may
17 summarily enforce the provisions of this sec-18 tion by injunction or other appropriate remedy.
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Sect. 15. Said corporation shall have the
right to cross tide-waters upon bridges or
through tunnels to be constructed by it under
the supervision of the harbor and land commissioners, in the same manner as is provided in
section eight of chapter nineteen of the Public
Statutes; but shall have no right to cross
such tide-waters upon existing bridges.
Sect. 16.

Neither the incorporators above
named, nor the corporation formed under this
act, shall have the right to sell, dispose of or
exchange the franchise hereby granted, to any
person or corporation, until they have completed and have in operation at least two

7 consecutive miles of its road.

1

17. The city of Boston may at any
2 time during the continuance of the charter of
3 said corporation, and after the expiration of ten
4 years from the opening of any part of said road
5 for use, purchase of said corporation all the
6 franchise, property, rights and furniture of said
7 corporation, by paying them therefor such a sum
8 as will reimburse to each person who may then
9 be a stockholder therein the par value of his
Sect.
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10 stock, together with a net profit of eight per
11 cent, per annum from the time of the transfer
12 of the said stock to him on the books of the cor-13 poration, deducting the dividend received by
11 said stockholders thereon.”
15 This authority to take said franchise and
16 property is granted on condition that the taking
IT is assented to by said city by a two-thirds vote
18 of the voters of said city present and voting
19 thereon at an election legally called for that
20 purpose.
Sect. 18. This act shall take effect upon
2 its passage.

1

House

of

Representatives, May 27, 1889.

Passed to be engrossed.
Sent up for concurrence.

EDWARD A. McLAUGHLIN, Clerk.

