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In the Year One Thousand Eight Hundred and Eighty-ninf

Attorney-General’s Department
Commonwealth Building,

Boston, June 6, 1889.

lo the Honorable the House of Representatives of the Commonwealth of
Massachusetts:
In obedience to the order of the Honorable House, of June

sth, to wit, “ '1 hat the Attorney-General be directed to give
his opinion upon the constitutionality of the Resolve for the
relief of the sufferers from the disaster in Johnstown and

vicinity, in the State of Pennsylvania, now pending in the
House of Representatives,” I have the honor to submit that

I am of the opinion that while the authority of the Legisla-
ture to impose taxes for “public purposes” is extensive and

subject to few limitations, the passage of the Resolve above

quoted would be the exercise of a power not existing under

the Constitution.
Article IV. of part second of the State Constitution

provides that the General Court may impose and levy
proportional and reasonable taxes, duties and excises to
be “ disposed of by warrant under the hand of the Gov-
ernor of this Commonwealth for the time being, with the

advice and consent of the Council, for the public service,
in the necessary defence and support of the government of
said Commonwealth, and the protection and preservation of

fiommmuucnlti) of Ulnssatljusctts.
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the subjects thereof, according to such acts as are or shall
he enforced within the same.”

This has been held by the Supreme Court to be a restric-
tion of the power of the Legislature to raise money by tax-
ation, and the limitation of the expenditure of the same “ to
public uses and the public service.”

The persons sought to be benefited by this Resolve are
citizens of another State and apparently not within the
range of any governmental obligations of the people of this
State.

There appear to be no cases in the Reports of the several
States wherein the question of extra territorial application
of State money similar to the one under consideration has
been distinctly raised, nor do we find in this State any
instances of a similar appropriation of money for the benefit
of inhabitants of another State.

Judge Cooley, a high authority on constitutional law, in
his Treatise on the Law of Taxation, chapter four, lays down
the following rule :

“In considering the legality of the purpose of any par-
ticular tax, a question of firot importance must always con-
cern the grade of the government which assumes to levy it.
The ‘ public ’ that is concerned in a legal sense in any matter
of government, is the public the particular government has
been provided for ; and the ‘ public purpose ’ for which that
government may tax is one which concerns its own people,
and not some other people having a government of its own,
for whose wants taxes are laid. There may, therefore, be
a public purpose as regards the federal union which would
not be such, as a basis for State taxation, and there may be
a public purpose which would uphold State taxation, but not
the taxation which its municipalities would be at liberty to
vote and collect. The purpose must in every instance per-
tain to the sovereignty with which the tax originates; it
must be something within its jurisdiction so as to justify its
making provision for it.”

The same rule was laid down by Chief Justice Marshall in
case of McCulloch rs. State of Maryland, in 4 Wheaton, 31(5;
and by the Supreme Court of Wisconsin in case of Broad-
head vs. Milwaukee, reported in the 19 Wisconsin, 701,
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which quotes with approval the case of Sharpless vs. Phila-
delphia, in the 21 Penn. 147, where the subject is discussed.

In Desty on Taxation, page 22, it is said:
“The taxing power cannot be invoked in aid of enter-

prises strictly private. It is illegitimate to provide for a
private purpose; and it is not competent to levy taxes, to
be paid over to individuals or associations, merely because
they are charitable. The legislative departments of the
American governments cannot arbitrarily take the property
of one citizen and give it to another, and of course cannot
authorize others to do so.”

And numerous authorities are there cited to substantiate
this position. There must be either some territorial obliga-
tion or policy of State citizenship, or a resulting benefit of a
character recognized by the Courts. And it has been held
that a remote and incidental benefit that comes from aid to
private persons and enterprises, not of a public character, is
not sufficient; and as above stated the “ public” of the law,
is the public of the State or municipality to be benefited.

The same doctrine substantially is held in the case of
Lowell vs. Boston, 111 Mass. 454, wherein the Supreme
Court declared void a law authorizing of bonds by the city
of Boston for the purpose of raising money with which to
make loans in aid of individuals in rebuilding the burned
portion of that city ; and in the Supreme Court of Kansas in
case of the State vs. Osakee, 14 Kas. 416, in construing a
statute authorizing the raising of money by taxation for the
purposes of providing “ the destitute citizens of such town-
ships with provisions and with grain for seed and feed,” it
was held unconstitutional. All of which is most respectfully
submitted.

A. J. WATERMAN,
Attorney General.




