
,No. 58.

House of Representatives

Ordered, That the Committee on the Judiciary be instructed
to inquire whether any encroachments have been made upon
the Flats belonging to the Commonwealth, near South Boston.

CHAS. W. STOREY, Clerk.
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House of Representatives,

Phe Committee on the Judiciary, to whom was referred the
Order to inquire whether any encroachments have been made
upon the Flats belonging to the Commonwealth, near South
Boston, have had the same under consideration, and ask
leave to

That but one case of supposed encroachment has been brought
to theirnotice ; that is the wharf built by tlie Boston WharfCo-
mpany, extending from South Boston along Four Point Channel,
under an act of incorporation granted in the year 1836. This
charter authorizes them to construct a wharf, upon their land, but
with express restrictions, restraining them from encroachment
upon the channel, or the flats belonging to the Commonwealth.

The inquiry involved in the order is one of fact and bounda-
ry of land, upon which it seems to the Committee that no defi-
nite and conclusive action ought to be had by the Legislature,
without giving to the Corporation the right to a verdict of a
jury upon such facts.

The Committee have therefore endeavored to ascertain
whether such evidence existed as would warrant or require the
institution of judicial process to vindicate the rights of the
Commonwealth.

Under a resolve of sth March, 1835, three able and compe-
tent commissioners were appointed, to cause a survey to be
made of certain portions of Boston Harbor, including the
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wharves and flats of East Boston, and to define, upon a plan or
plans, such lines as they should think expedient to establish,
beyond which no wharves should be extended into and over
the tide waters of the Commonwealth, on either side of said
harbor.

The report of the commissioners, made in 1837, establishes
a line, defining the width of the channel called Four Point
Channel, on the easterly side of the channel, recommending
that the flats be filled up, upon that line, above high water, for
the protection and improvement of the channel for navigation.

By force of a Colonial ordinance, passed in 1641, and at this
day the recognized common law of this Commonwealth, the
proprietors of land bordering upon these flats are the proprietors
of the flats to low water mark, or one hundred rods from the
shore, unless the line of low water intervene at a less distance.
The Boston Wharf Company, as riparian proprietors, are
therefore entitled, as well as by the terms of their charter, to
extend their wharf on the said commissioners’ line as far as pri-
vate rights extend, namely, to low water mark, not exceeding,
however, one hundred rods. It appeared, beyond question,
that they have not exceeded the last limitation; and the inqui-
ry of fact which presented itself to the Committee is, whether
they have passed the line of low water mark in extending their
wharf from the shore northeasterly?

Evidence was given tending strongly to shew, that an ancient
creek made up from the channel from 100 to 150 feet wide at
its mouth, and extending into the land owned by the Boston
Wharf Company 600 feet or upwards, from which the tide
never ebbed, and capable, at extreme low tide, of being nav-
igated with boats or craft of small draft. But it was not proved
to the satisfaction of the Committee, that it ever extended across
the land of said company. On the contrary, the Committee be-
lieve that the company had a right to extend the wharf on the
side opposite Four Point Channel, as far as they have done j

and consequently that individual proprietors of land, lying be-
yond the land of the said company, are not deprived of any
navigable channel to their lands.
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On the side next to the channel, the Boston Wharf Company
have extended their wharf over the said crock, and, in doing
so, have covered a small lot of flats, which, if the Committee
are correct in the belief that the creek is an ancient, natural
one, belongs to the Commonwealth.

But it also appeared, that the extension is on the line that
was recommended by the commissioners, as beneficial to the
channel and navigation ; that it was made tinder the eye of the
public authorities, especially of the Attorney General of the
Commonwealth, after his attention had been called to the sub-
ject; that he did not think the rights of the Commonwealth
injuriously affected ; and that it has been acquiesced in by the
public for about eight years.

No evidence was offered tending to shew that any injury
had accrued or was likely to accrue to the public interest, by
reason of the wharf; and the Committee are led by the inves-
tigation to believe, that the opinion reported by the commis-
sioners, that such a breakwater would operate beneficially to
the channel, has proved correct, in the effects experienced by
the erection of the present wharf.

They therefore report, that no encroachmentsappear to them
in this case injuriously affecting the public interest; and that
it is not expedient, on public considerations, to institute any
proceedings against said company.

For the Committee,

THOS, HOPKTNSON

House of Representatives, March 15, 1845.

Read and accepted
C. W. STOREY, Clerk.


