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AN ACT
Relating to the laying out, altering and discontinuing of

highways, townways, streets and alleys, in the city of
Boston.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :

1 Sect. 1. The mayor and aldermen of the city of
2 Boston shall, within the said city, continue to have
3 full power and authority to lay out any new high-
-4 way, town-way, street, lane or alley, and to widen,
5 discontinue, or otherwise alter any such highway,

town-way, street or alley ; and for the purposes

eommontucaUtj of iHaasacijiumts.

In the Year One Thousand Eight Hundred and Forty-
Six.
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aforesaid, may take any land that may be required
for the same, and to remove, in whole or in part, any
building or buildings of what nature soever, from
any land so taken for such ways, streets, lanes or al-
leys. And if, upon removing any such building or
buildings, in whole or in part, the safety or conveni-
ence of the inhabitants shall, in the judgment of the
said mayor and aldermen, require that any part of
such building or buildings, remaining within the line
of the land not taken for the purposes aforesaid, shall
be made secure so as to protect the inhabitants from
all danger, in passing and repassing, by such dan-
gerous building, it shall be the duty of the said
mayor and aldermen forthwith to enter upon that
part of the land on which such dangerous building
shall be standing, and put the same in such a state
of repair as to make the same safe for the citizens
passing and repassing by the same ; and such re-

pairs, so made by the said mayor and aldermen, shall
be taken into the account upon estimating and set-
tling the amount of damages between the parties.
Provided always , that the owners of the buildings ren-

dered unsafe as aforesaid, shall make the repairs
aforesaid, if so directed by the said mayor and aider-
men ; and the expenses of the repairs so directed,
shall be allowed in the estimate and settlement of
the account of damages ; said damages to be sued
for and recovered, according to the special provisions
relating to the county of Suffolk, contained in the
twenty-fourth chapter of the Revised Statutes.
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Sect. 2. The said mayor and aldermen, in esti-
mating and adjudging the damages,by reason of taking
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3 any such land, or removing any such building, or
4 part thereof, to any persons who may have any in-
-5 terest in the same, as tenants in common, tenants for
6 years, owners of reversionary interests, and others,
7 who are not sole owners in fee simple, shall make a
8 just and equitable distribution of the damages among
9 the parties interested, according to their respective

10 interests ; and when the name of any person inter-
-11 ested in any such estate is unknowm, may adjudge
12 the amount payable to such unknown person, after
13 notice given as hereinafter provided. And the said
14 city of Boston may, at any time, before or during the
15 pendency of any claim for damages, tender to the
16 party making such claim, or pay into court such sum
17 of money as the said mayor and aldermen shall think
18 reasonable.

1 Sect. 3. Whenever, in the opinion of said mayor
2 and aldermen, any lot of land not more distant than
3 twenty-five hundred feet from any new highway,
4 town-way, street or alley, which may be hereafter
5 laid out by said mayor and aldermen, or from the
6 part of any highway, street or alley which may be
7 hereafter widened or otherwise altered or discontin-
-8 ued by said mayor and aldermen, shall receive any
9 benefit and advantage from such laying out, widen-

-10 ing or altering, or discontinuing, then the said mayor
11 and aldermen may adjudge and determine the value
12 of such benefit and advantage to any such lot of land,
13 and assess, upon the owner of any lot of land receiv-
-14 ing such benefit and advantage, a sum not exceeding
15 in amount one half the amount of such adjudged ben-
-16 efit and advantage.
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1 Sect. 4. And if more than one person be inter-
-2 ested in any such lot of land as tenant in fee simple,
3 for life, or for years, or otherwise, the said mayor and
4 aldermen shall assess, upon each of such owners re-
-6 spectively, a just part of the amount to be paid by
6 the owners of said lot. Provided, that the whole
7 amount so assessed in any such case of laying out,
8 widening, or otherwise altering or discontinuing any
9 highway, town-way, street or alley, shall not exceed

10 in all the amount to be paid by said city for such
11 laying out or widening, or otherwise altering or dis-
-12 continuing any such highway, street, or alley. Pro-
-13 vided further,

that every such assessment shall be laid
14 by said mayor and aldermen within three months
15 after the improvement which is to be paid for by
16 such assessments, is actually made, by the opening
17 of any new highway, street or alley, for travel, or the
18 opening of any widened part of any highway, street
19 or alley, for travel ; or the actual shutting up from
20 travel of any highway, street or alley, or any part
21 thereof, voted to be discontinued.
22 Provided also, that where the name of the owner
23 of any piece of land, or of any interest therein, is
24 unknown, the assessment may be made upon his in-
-25 terest in the land, stating that his name is unknown.

1 Sect. 5. The said mayor and aldermen, before
2 laying out, widening, or otherwise altering or dis-
-3 continuing any highway, town-way, street or alley,
4 and adjudging on the damages to be paid to persons
5 injured by the proposed improvement, shall give
6 public notice, that all persons in favor of, or opposed
7 to, any such proposed laying out, widening, or oth-
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8 erwise altering or discontinuing any highway, town-
-9 way, street or alley, or claiming any damages on

10 account thereof, may appear before the said mayor
11 and aldermen at some fixed day and place, then and
12 there to be heard in relation thereto, by publishing
13 a notice three times in, at least, two newspapers,
14 printed in said Boston, of the time, place and object
15 of the hearing, the first publication to be one week,
16 at least, before the day assigned for the hearing.

1 Sect. 6. The said mayor and aldermen, before
2 assessing the amount to be paid by any person, on
3 account of the benefit and advantage to his interest
4 in any land arising from the laying out, widening, or
5 otherwise altering or discontinuing any highway,
6 town-way, street or alley, as before mentioned, shall
7 give public notice of the time and place, when and
8 where the said mayor and aldermen propose to as-
-9 sess the amount to be paid by the parties respective-

-10 ly, whose lands receive any benefit and advantage
11 thereby, not exceeding one half the adjudged benefit
12 and advantage received by any such parties, as afore-
-13 said, and that all parties interested may be pres-
-14 ent at the meeting and be heard in regard to such
15 assessment, by publishing a notice of the time, place,
16 and object of said meeting, three times, in not less
17 than two newspapers, printed in the city of Boston,
18 the first publication to be not less than one week
19 before the time of the hearing.

1 Sect. 7. Any person to whom any damages may
2 be adjudged under this act, —and any person entitled
3 to any interest or estate in any land which the said
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4 mayor and aldermen may have adjudged entitled to
5 any damages under this act, although his name was
6 not known when the adjudication was made, may re-
-7 cover the same in an action of debt or assumpsit
8 against the said city, if not paid on being demanded
9 of the treasurer of said city, at any time after they

10 are adjudged.

1 Sect. 8. The said mayor and aldermen shall
2 cause the city clerk to keep full and perfect records
3 of all their doings under and by virtue of this act.

1 Sect. 9. Any person who shall be aggrieved by
2 the doings of said mayor and aldermen, in laying out,
3 altering, or discontinuing any highway, town-way,
4 street or alley, either in not allowing such party any
6 damages, or in the amount of damages allowed him,
6 or the amount assessed upon him on account of the
7 benefit and advantage to his land from any such lay-
8 ing out, altering, or discontinuing any such highway,
9 street, or alley, as hereinbefore provided, may, at any

10 time within one year after the adjudication of said
11 damages, or the making such assessment, and not
12 afterwards, petition the court of common pleas, sit-
-13 ting in the county of Suffolk, to examine the ques-
-14 tion of the amount of damages or assessment by a
15 jury ; and thereupon the court shall, after due notice
16 to said city in such way as the court may direct, or-
-17 der a trial by jury, to be had in the case, at the bar
18 of the said court, in the same manner in which other
19 civil actions are tried there by the jurors there re-

-20 turned and empanelled ; and if either party request
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21 it, the jury to whom the case may be committed, shall
22 view the place in question.

1 Sect. 10. Whenever there shall be several par-
-2 ties, having several estates or interests, at the same
3 time, in any land or any buildings thereon, and the
4 said land or buildings shall be taken or otherwise
5 damaged, in whole or in part, by the laying out, al-
-6 tering or discontinuing of any highway, street or
7 alley, or when there shall be several parties having
8 distinct estates or interests in any lot of land assessed
9 as hereinbefore provided, on account of the benefit

10 and advantage to such land, by reason of the laying
11 out, widening, altering or discontinuing anjr high-
-12 way, street or alley, and any one of the parties shall
13 make application to the court of common pleas for a
14 jury to ascertain what damages he is entitled to re-
-16 ceive, or what assessment he ought to pay, the said
16 court, shall order the petitioner to give notice there-
-17 of to all the other parties interested, by serving
18 each of them, fourteen days at least, before the next
19 term of the court, with an attested copy of said peti-

-20 tion and the order thereon, that the other parties
21 may, if they see cause, appear before said court at
22 the next term thereof, and become parties to the
23 proceedings under the said petition ; and if the name
24 of any party interested in said land or buildings be
25 unknown, or if any such party he absent from the
26 State, then the said court may order notice to be
27 given to such party, by publishing a copy of the said
28 petition and of the order of the court thereon, three
29 weeks successively in some newspaper printed in said
30 city of Boston, the last publication to be, at least.
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31 one week before the next term of the court; and at
32 the said next term of said court, or any succeeding
33 term, as the court may direct, the said parties shall
34 all be heard by the same jury, at the bar of the
35 court, in such manner as the court may direct.

1 Sect. 11. If, on the hearing before the court,
2 the jury shall find any of the said parties to be enti-
-3 tied to damages, or liable to an assessment, they
4 shall proceed to assess the same in the following
6 manner, to wit : They shall first find, and shall set
6 forth in their verdict, the total amount of damages
7 sustained by the owners of such land and buildings,
8 or of the assessment which the said owners ought to
9 pay, estimating the same as an entire estate, and as

10 if the same were the sole property of one owner in
11 fee simple—and shall then apportion the said total
12 amount of damages or assessment among the several
13 parties whom they shall find to be entitled or liable,
14 in proportion to their several interests, and to the
15 damages sustained by them or the ben-
-16 efit and advantage accruing to them respectively,
17 and shall set forth such apportionment in their ver-
-18 diet ; and if they shall find any one or more of said
19 parties not to have sustained any damage, or not to
20 be liable to any assessment, they shall also set forth
21 in their verdict that they award no damages or ad-
-22 judge no assessment to such party or parties.

1 Sect. 12. The verdict aforesaid, if accepted and
2 not set aside by the supreme judicial court, shall be
3 conclusive upon all parties interested, who shall
4 either have had notice as aforesaid, or who shall,
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5 by consent, have become parties to the said pro
6 ceedings.

1 Sect. 13. When the verdict of a jury shall re-
-2 turn the amount of assessment, which ought to be
3 paid bv any petitioner or petitioners, and the same
4 shall be accepted and judgment entered thereon, the
5 court shall also adjudge that the said city shall re-
-6 cover the amount of the assessment, as found by the
7 jury, from the party or parties severally liable to pay
8 the same ; and may issue an execution or executions
9 for the same.

1 Sect. 14. Nothing herein contained shall pre-
-2 vent said mayor and aldermen from making any con-
-3 tract or agreement with any party, as to the amount
4 of damages to be paid him by said city, for any in-
-5 jury sustained by his land or buildings in conse-
-6 quence of laying out, widening, altering, or discon-
-7 tinuing any highway, street, or alley, or as to the
8 amount wdiich any party shall pay for the benefit and
9 advantage to be received by him from any laying

10 out, altering or discontinuing any such highway,
11 street, or alley ; but any such contract or agreement,
12 fairly made, shall be binding on all parties thereto.

1 Sect. 15. Each party recovering more damages
2 than w'ere adjudged him by said mayor and alder-
-3 men, shall also recover his several costs ; and each
4 party claiming and not recovering more damages than
5 were adjudged him by said mayor and aldermen,
6 shall be liable for costs to said city ; provided, always,
7 that if any such party shall, fourteen days before the
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8 trial under such petition, give notice in writing to
9 said city, that he relinquishes all claim for damages,

10 and shall also, at any time before the trial, file in the
11 case a relinquishment of such claim, he shall not be
12 liable for any costs in the case.

1 Sect. 16. Any party whose assessment shall be
2 reduced by the jury, below what the mayor and al-
-3 derraen had assessed, shall recover his several costs
4 of said city ; if it be'not reduced, he shall pay costs
5 to said city.

1 Sect. 17. If any person, after having had notice
2 as aforesaid, shall neglect to appear and become a
3 party to the said proceedings in court, he shall be
4 forever barred from making any application for dam-
-5 ages ; or for a reduction of his assessment.

1 Sect. 18. No petition to the court, under this
2 act, shall abate by the death of any petitioner ; but
3 the executor or administrator, or the heirs, or de-
-4 visees, (if they shall be persons interested,) may ap-
-5 pear and prosecute such petition, or present a new
6 petition, in the same manner and with the same
7 effect, as the original party might have done, if
8 living.

I Sect. 19. If, noon the death of one or more of
2 several petitioners under this act, the executors or
3 administrators, heirs or devisees of such petitioners,
4 after due notice in such manner as the court may di-
-5 rect, that such petition is pending, neglect to ap-
-6 pear or to prosecute, the surviving petitioners may
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7 proceed in the same manner, as if they only had
8 made the petition.

1 Sect. 20. In estimating the damages sustained
2 by any person in his property, by the laying out, al-
-3 tering, or discontinuing of any highway, street, or
4 alley, the jury shall take into consideration all the
6 damage done to the petitioner, whether by taking
6 his property, or injuring it in any other manner ; and
7 they shall also take into consideration and deduct
8 therefrom, the amount of benefit, if any, to the pro-
-9 perty of the complainant, by reason of such laying

10 out, alteration, or discontinuance, and shall return
11 their verdict for the amount only of the difference
12 between the said damage and the said benefit.

1 Sect. 21. If the jury, in any case under this act,
2 do not agree on a verdict, or their verdict is set
3 aside, the petitioner shall be entitled to a new trial
4 by jury until a verdict is rendered in the case ; pro-
-5 vided, that he may, in any stage of the proceedings,
6 upon such terms as the court may order, waive his
7 right to trial by jury, and accept the damages as-
-8 sessed by the said mayor and aldermen, or pay the
9 amount assessed upon him by them.

3 Sect. 22. The sum assessed upon the estate, or
2 interest of any person in any land, under the 4th
3 section of this act, shall be a lien on the estate or
4 interest of such person in said land, and his estate
5 or interest therein, or any part thereof, may be taken
6 and sold for the payment of such assessment, in the
7 same manner as it could be for a tax assessed there-
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8 on, at any time after the expiration of one year from
9 the time of making such assessment, unless a peti-

10 tion for a reduction of the said assessment shall be
11 pending at the expiration of the year ; and when-
-12 ever the amount of the assessment shall be found by
13 a jury, the said estate or interest of the party in the
14 land at the time of the assessment, may, in like man-
-15 ner, be taken and sold at any time after the expira-
-16 tion of thirty days, from the time of the rendition
17 of judgment by the court on such verdict. Provided,
18 that no land shall be sold for any such assessment,
19 more than six years from the time of making the
20 same, unless some petition for reducing the said as-
-21 sessment shall be pending at the expiration of six
22 years, in which case the right of taking and selling
23 the land shall be extended for one year, from and
24 after the time of the rendition of final judgment on
25 such petition.

1 Sect. 23. If any assessment made on any party
2 under the 3d section of this act, shall not be paid
3 within one year from the time of making the said as-
-4 sessment, the treasurer of the city of Boston, after a
5 demand has been made on such party for the pay-
-6 ment thereof, may issue his warrant to the sheriff of
7 the county of Suffolk, or his deputy, or any of the
8 constables of said city of Boston, returnable in thir-
-9 ty days, requiring them to collect the said assess-

10 ment; and the said officers shall collect such as-
-11 sessments in the same manner as they are now au-
-12 thorized to collect taxes; provided also, that if any
13 petition for reducing the said assessment be pending
14 in the court of common pleas, at the expiration oi
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IB one year, no such warrant shall issue until after the
16 rendition of the judgment of said court of common
17 pleas.

1 Sect. 24. All acts and parts of acts, specially
2 relating to said city, and inconsistent with the provi-
-3 sions of this act, are hereby repealed.

1 Sect. 25. This act shall take effect in thirty days
2 after the same shall have been accepted by said city
3 council.








