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Ordered That Messrs. Gray, Kimball and Willard, be a
Committee to confer with such Committee as maybe appointed
on the part of the House of Representatives, on the subject
matter of difference between the two branches, in relation to a
proposition of the Senate to amend the engrossed resolves in
relation to auditing accounts.
,

Sent down for concurrence
CHAS. CALHOUN, Clerk.

House

of

Representatives, March

19, 1846.

Concurred: And Messrs. Chandler, of Boston

Byington, of Stockbridge, and
Sargent, of Cambridge, are apof the House.
on
the
part
the
conferees
pointed
C. W. STOREY, Clerk.
A true copy.

Attest,

C. W. STOREY,

Clerk of the House

of Representatives.
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Representatives, April 8, 1840.

The Committee appointed on the part of the House of Representatives, to confer with the Committee of the Senate, on
the subject matter of difference between the two branches of
the Legislature, respecting a proposition of the Senate to
amend the engrossed resolves in relation to auditing accounts,
have attended to that duty, and ask leave to

REPO ll T

:

The Committee regret, that after a long and free conference,
the conferees were not able to agree, and the only course, therefore, is, for each Committee to report to its respective House
the facts in the case, and its own views upon the various
questions that have arisen and were discussed by the conferees.
The lirst difficulty between the two branches arose in relation to an act to establish the Adams and Bennington Rail-road
Corporation. After this bill had passed to be enacted in the
House and Senate, and had received the signatures of both presiding officers, it was sent from the Senate to the House, with
an order, under the signature of the clerk, proposing an amendment, but without the formality of a message. Mr. Speaker
called the attention of the House to the subject, and stated that,
in his opinion, the proceeding was irregular on the part of the
Senate, inasmuch as the order proposing an amendment in the
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bill, was not sent by a formal message; and, after some discussion, the House refused to concur, on the express and only
ground that no message had been sent. The bill was accordingly returned to the Senate, who receded from their proposition to amend.
The Senate must have been fully aware of the reason why
the House non-concurred in the proposed amendment; because,
when the bill was returned, the subject was commented upon
in that branch of the Legislature. And, as the Senate did not
ask for a Committee of conference, but receded from their proposition to amend, it is a legitimate inference that they, in fact,
assented to the general ground taken by the House, but did not
deem it expedient to act upon it in that particular case. At any
rate, they did not call it in question in the only manner which
would show a determination to adhere to their own course of
action.

Your Committee are clearly of the opinion, that the Senate,
under all the circumstances of the case, must have known that
the House considered a message necessary and proper, when
amendments were proposed of bills which had been passed to
be enacted; and if they did not concur in this view, they failed
to take the proper course at the proper time, to inform the
House that they held to a different doctrine.
The House subsequently referred this matter to a Special
Committee, who reported, among other things, “that the circumstances of the case showed the propriety of adhering to the
custom well known and long established in this Commonwealth, of requiring amendments of such bills to be made by
the formality of a message between the two branches of the
Legislature.’

After this course of action on the part of the two branches,
namely, on March 13, certain resolves relating to auditing acof March, came
counts, which passed the House on the 10th
endorsements
thereon, whereby it apfrom the Senate, with
peared that the Senate had reconsidered the vote by which the
resolves passed in that branch, and had referred them to the
Committee on Accounts, who reported certain amendments
thereto: and this report, having been accepted, was sent down
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for concurrence. Mr. Speaker, after laying these facts before
the House, stated that he considered the case an innovation
upon established rules of proceeding, which, as he understood
them, required amendments to engrossed resolves, by one
branch, to be communicated to the other by a message; and
that, in accordance with the opinion expressed by the House,
on the 23d February, by their acceptance of the report on the
subject of the alteration of the engrossed bill to establish the
Adams and Bennington Rail-road Corporation, he should, unless otherwise instructed by the House, direct the resolves to be
returned, without action, to the Senate—and the resolves were
accordingly returned.
The Senate then appointed a Committee of conference, which
was joined by the House.
We have thought proper to give this detailed statement of the
difficulties between the two branches, in order that the precise
points of difference may be apparent.
At the meeting of the Committee of conference, the conferees
on the part of the Senate submitted a proposition for the adoption of certain new rules in relation to the intercourse between
the two Houses, the principal of which were taken from the
rules and orders of the Congress of the United States. This
proposition was declined by your Committee, for several reasons. In the first place, the course proposed would necessarily
introduce, to a considerable extent, a new mode of transacting
business, that must inevitably lead to errors at this late stage
of the session; and your Committee had some doubts whether
it was within the province of the conferees to recommend any
new course of action, their duty being, apparently, only to adjust the difficulty in relation to the Bill with regard to which
the difficulty had occurred. But we probably should not have
hesitated to recommend to the House, any rules which were
proposed, if they had met our own approbation. And in this
view we entered into an examination of the subject, the result
of which was a strong conviction that the usual mode of doing
business in the Legislature, is safer and better than that proposed by the conferees on the part of the Senate.
The conferees on the part of the Senate denied that there
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was any joint rule or uniform custom, which required a message when amendments to bills in their last stage were proposed: and upon the latter point they presented a list of thirteen cases, prepared by the clerk of tire Senate from its journal,
where it was contended that of such bills six had been amended
without the formality of a message; in relation to which
list,
we remark, that there was at least one error pointed out at the
time; that several of the cases have no application to the
point; that the journals of the two Houses do not always state
whether a message was sent or not, the entry, sometimes, being
simply that an amendment was made; and in one of the very
cases in the list referred to, one of your Committee recollected
that he himself carried the message. This list purported to
contain all the cases on the journal of the Senate for nine
years, from 1838 to 1846, inclusive; but one of your Committee
has found no less than seven cases in the journal of the House,
in the years 1836 and 1837, which are not alluded to in the list
before mentioned, and in six of which messages were sent.
And upon a thorough examination by the same member of the
Committee, it appears that since 1836, there has been but one
instance prior to the case of the Adams and Bennington Railroad Act, of a bill which has been returned to the House by
the Senate, after having passed both Houses, and been signed
by the Speaker and President, and sent to the Governor, without the formality of a message. The want of uniformity of
practice appears to have been confined to bills and resolves,
which had been engrossed but not signed, as in the case this
session, of the resolve on the petition of William T. Eustis.
From all the cases applicable to the subject, it appears that
the general custom has been to send messages in analogous
cases. In this connection, your Committee annex to this report
a letter of the Hon. L. S. Cushing, which was addressed to the
Speaker of the House.
But your Committee did not think the point made, that there
was no express rule or custom on the subject, of much importance. For admitting that there is no rule and no uniform
custom, in short that it is a casus omissus, upon what are we
to rely 7 Undoubtedly upon that system of practice and usage,
known as the parliamentary law; and we think there can. be
,
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no doubt, that, by the custom of Parliament, a message must be
sent, in cases bearing any analogy to the one under consideraThere are,” says Mr. May, in his late treatise on the
tion.
Law, Privileges, Proceedings, and Usage of Parliament, “four
modes of communication between the two Houses of Parliament, viz; J. By message. 2. By conference. 3. By joint
committee of Lords and Commons. 4. By select committees of
both Houses communicating with each other.”
A message,”
he continues, u is the most simple and frequent mode of communication; it is daily resorted to for sending bills from one House
to another, for communicating various matters of an ordinary
description; and it is always the commencement of the more
important modes of intercourse, by means of conference and
joint committees.” This language would seem to be sufficiently plain and to the purpose; and if, as the Senate conferees contended, there is no rule or custom on this subject, we
easily find a rule in the parliamentary law, which we conceive
to be binding in such a case; and this rule is precisely the one
upon which the House have insisted. Nor is it any answer to
say, that amendments to engrossed bills are never made by
Parliament. As well might a judicial tribunal take the ground,
that because the identical case before it, had never before come
up and been adjudicated upon, therefore there was no law applicable to the matter. Besides, it is against our own rules to
amend engrossed bills, and it is only by suspending the rules
that it can be done.
We suppose it to be true, beyond all question, that deliberative bodies in this country are governed, first, by their
own rules and customs, and failing these, by the parliamentary law. Now, in relation to bills in their first stages,
our rule and custom is to send them under the signature of
the clerks, and without the formality of a message. To
this extent, the parliamentary law has been modified and is
controlled. But beyond this, if, as the conferees of the Senate
contended, there is no rule or custom, we must find a rule in
that system upon which all deliberative bodies in this country
must and do depend, namely, the parliamentary law. Your
Committee, as before stated, were satisfied upon principle that
bills in their last stage should never be amended, unless by the
“

“
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formality of a message, and that there is a clear rule for this
by the custom of Parliament, whether we have any express
rule or uniform custom on the matter or not. But we by no
means intend to admit the ground taken by the Senate, on the
latter point; although such an admission would not affect the
ground taken by the House. Nevertheless, in order to place
the point beyond question, your Committee proposed that the
conferees should recommend to their respective branches of the
Legislature, the adoption of an express rule on the subject, to
the effect that no engrossed or enacted bill should be amended,
except by message; but this proposition being declined, no
further progress was made in that regard.
Another and more important question then arose, as to the
resolve itself, which was the immediate cause of the difficulty.
This resolve, as we have seen, having been sent (and as we
think improperly sent) to the House without a message, was
returned by direction of the speaker. It is thus in possession
of the Senate. A question arose as to the disposition to be
made of it; and the conferees of the Senate maintain, that by
the very fact of a conference, the possession of this resolve
was changed, and that it thus came into the custody of the
House. And they relied on an expression in Mr. Jefferson’s
Manual to the effect, that, “in all cases of conference, asked
after a vote of disagreement, fyc., the conferees of the House
asking it, are to leave the papers with the conferees of the other
House.” On this authority, the conferees of the Senate insisted,
that as the Senate sought the conference, and the House acceded to it, the possession of all the papers was changed from
the Senate to the House.
This doctrine we regarded as entirely inadmissible. We
could not suppose, that, when one of the objects ol the conferthe
ence was to agree, not upon any amendment involving
should
be
merits of the resolves, but upon what disposition
of
to
a
conferassenting
made of the resolve, by the very fact
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follow; and we were gratified by the emphatic denial of the
conferees of the Senate, that they supposed any such result
would follow, when the conference was proposed.
Nor do we infer from Mr. Jefferson’s language, any such doctrine as that-set up. He evidently refers to the ordinary case of a
disagreement between the Houses as to amendments in a bill.*
In such a case, it is in general very true, that the House having
the papers asks the conference, and they are then delivered to the
House with whom the conference was desired. This rule was
affirmed in Parliament more than two centuries ago; for, on the
That by the
13th of March, 1575, the Commons affirmed,
ancient liberties and privileges of this House, conference is to
be required by that court which, at the time of the conference
demanded, shall be possessed of the bill, and not of any other
court.” “As the conference is desired,” says Mr. May, “by
that House which is in possession of the bill, the bill which is
the subject of the conference, is always delivered by the messengers, with the reasons and amendments , to the House with
whom the conference was desired.” It would seem impossible
that this doctrine can be applicable to a case, where the very
question for the conferees is as to the disposition to be made of
“

The principal case referred to by Mr. Jefferson came up in 1678, where the House of
Lords amended the bill for granting a supply to His Majesty, for enabling him to disband
his forces: to these amendments, the Commons disagreed, denying the right of the Lords in
this and other cases to interfere in the matters of supply. “In conclusion/' says the Report,
the Lords willing to end the conference, Sir Thomas Meres concluded the conference
with pressing the Lords to a concurrence with the provisoe, upon the reasons that had been
offered 5 as alsoe, for that, if any thing had stuck with them as to the point of right, the
Commons had offered to clear that point to their Lordships' satisfaction ; and thereupon
offered to deliver the bill and the amendments to their Lordships: when, unexpectedly, my
Lord Privy Seale declared, that the House of Lords had made an order, that their Lordships
should not take back the bill and the amendments ; and then, varying from what he had
offered before, at the beginning of the conference, asserted, that the first adherence of the
Lords had concluded them 5 and that they were not obliged by course of Parliament to take
the bill back; which being observed to him, and how unparliamentary it was for them to
refuse the bill and amendments, much more especially to make an order soe to doe, after
the bill was sent downe by them to the Commons, and that they have not received the resolutions of the Commons thereupon ; and to make such a resolution when the bill was out of
their hands, and after the grant of a free conference; and to declare it after they had heard
the Commons' reasons and debates at the same free conference. After which the bill, with
the amendments, was againe tendered, to be delivered to them, and their concurrence
but they still refusing it, the bill, with the amendments, was left before them on the table,
Appendix, No. 8.
and the Commons departed to their House.”— Hatsell, Vol. IV, p. 4-50.
*

“
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the bill. The difference between the conferees upon this point
was entire, and no further progress was made.
Upon the whole, your Committee state the following propositions as the conclusion to which they have come
:

1. In the case of the Bennington Rail-road bill, the House
refused to entertain a proposition to amend, without the formality of a message. The Senate were, in fact, though perhaps
informally, aware of this vote of the House, and the reason of
it; and, being so aware of it, they did not ask a conference in
that case, but receded from their amendment.
2. After this, and after the House by accepting the report of
its Committee had resolved that messages ought always to be
sent, the Senate send a resolve to the House, and propose an
amendment without a message.

3. By the parliamentary law, messages are always sent in
analogous cases, and if there is no express rule or uniform custom modifying this law in this Commonwealth, that law is
binding in the present case.
4, The practice of amending bills in their last stage, without
the formality of a message, would be unsafe, and have a tendency to encourage hasty and careless legislation. It would
also place it in the power of designing men, to defeat the will
of the Legislature, by introducing amendments in bills after
they have passed the several stages of legislation, and are supposed to be beyond the possibility of a change, except by a new
enactment by both branches. And we recommend a rigid adherence to what we regard as the Parliamentary rule upon this
subject, sanctioned as it is by a general custom of our own for
a long series of years,
P. W. CHANDLER,
H. BYINGTON,
JOHN SARGENT,

Conferees
2

on the part

of the

House

of Representatives.
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Letter

of

Judge Cushing.

Wednesday

Evening, March 18, 1846.

Dear Sir
I have just received, and hasten to answer, yours of this
morning, in which you request me to inform you, “in what
manner it has been vsual to make amendments to hills and resolves, which have passed both Houses and been signed by the
two presiding officers
also, whether the mode of proceeding
has been uniform , according to my recollection
The practice, so far as I recollect, in making the amendments in question, has been as follows
A bill or resolve, which has passed both Houses, and been
signed by the presiding officers, can only be in one of two positions 1. In the possession of the clerk of the Senate, (Joint
Rules, V,) to be laid before the Governor, for his approbation;
or, 2, sent by the clerk of the Senate to the Governor, and not
yet approved by him. A bill, which has already received the
approval of the Governor, or which has been returned by him,
with his objections, does not present the case you allude to.
When a bill has been sent to the Governor, and has not become a law, it has been the custom for either House, wishing
to amend the bill, to request the Governor, by message, to return the bill to that House, for the purpose of being amended.
This request being complied with, and I have never known it
refused, the first step is to reconsider the vole by which the bill
passed to be enacted in that House; and, if the time limited for
reconsideration has expired, a previous vote will be necessary
to dispense with that rule. The vote by which the bill passed
to be enacted being reconsidered, the next step is either to refer
the bill to a committee, for the purpose of amendment, or, if the
amendment is already prepared, to propose it in the House;
and, in either case, before putting the amendment to vote, the
rule that no engrossed bill shall be amended, must be first disMy

:

,

“
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pensed with. The amendment being adopted, it is not made
upon the parchment, or upon the bill in paper, but is set down
on a paper by itself, without any signature, either of the clerk
or presiding officer, and sent, together with the engrossed bill
and the accompanying papers, by message, to the other branch,
requesting their concurrence in the amendment proposed. The
message states all the proceedings, (except those made necessary by the Rules of the House, such as dispensing with the
rules above mentioned,) and concludes by requesting the concurrence of the branch to which the bill is sent. Similar proceedings, (that is to say, so far as the rules of proceeding are
the same, or similar, in the two Houses,) take place in the
branch to which the bill is sent, and terminate in their concurrence in the amendment. The next step will be different, according as it is the House or Senate, in which the proceedings
terminate. If it is in the Senate, which acted first in sending
for the bill, and proposing the amendment, and the proceedings
consequently terminate in the blouse, the bill is then informally
sent by the clerk of the House to the clerk of the Senate, as a
bill which has jjassed to be engrossed (Joint Rules, IY,) and is
sent by the latter (o the Secretary’s office, to be reengrossed
for which purpose, sometimes the old bill is used, and sometimes a new one prepared, according as the amendments are
numerous or otherwise. If the House have acted first, and the
Senate have concurred, the bill is then sent at once by the clerk
of the Senate to the Secretary’s office, precisely like any other
bill, which has passed in both branches to be engrossed. When
the bill is newly engrossed, it is sent by the Secretary to the
House of Representatives, (Joint Rules, IY,) and is there treated precisely in the same manner as any other engrossed bill.
The above is the course of proceeding, where the bill has
been sent to the Governor. Where it still remains in the possession of the clerk of the Senate, the proceeding will be diferent, at the beginning, according as it is the House or the Senate, which desires to make the amendment. If the former,
they must first get possession of the bill, which they can only
do by sending a message to the Senate, requesting its return
to the House; if the latter, they may proceed, at once, to make
,

;
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the amendment. The subsequent proceedings will be the
same in both cases.
The above statement is according to my recollection of the
usage, whilst I was clerk of the House of Representatives.
But, as I may, perhaps, be mistaken in my recollection, I hope
you will search the journals, and learn from them the exact
truth. In some instances, I think you will find the proceedings
set out in detail, in others more condensed; but, in all, I apprehend you will find, that the branch which amends the bill, and
requests the concurrence of the other, makes the communication
by message.
According to strict parliamentary rule, all communications
between the two branches take place by message; but, in our
Legislature, the practice has been, for many years, (the earlier
journals show it to be different) for communications to be made
from one House to the other, through the clerks, and without
any message, so far as relates to all the usual and ordinary
proceedings of legislation. In matters out of the common
course, however, the usage has been, so far as I recollect, to
communicate by message. Thus, for example, when a bill has
passed to be enacted in the House, it is sent informally by the
clerk to the clerk of the Senate, this being the ordinary course,
(Joint Rules, V,) ; but if, after the House has passed a bill to
be enacted, it desires to make an amendment, the bill must be
sent for by a message, this being entirely out of the common
course. So, when a bill has passed both branches to be enacted, it is sent informally to the Governor, for his approbation ;
but, if either branch desire it to be returned, they must send for
it by message. So, when one House sends for a bill, which has
passed to be enacted, and amends it, the proceedings are communicated to the other by message, because this is out of the
common course of proceeding ; but when that other branch has
thus become possessed of the business, the proceedings then are
in ordinary course, and formal messages are no longer necessary.
The meaning of the third of the joint rules is simply, that
the clerks may authenticate all papers, except bills and resolves,
when they pass or pass to be enacted; which must then be
signed by the presiding officers.
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I have thus given you the practice of our Legislature, in

reference to the points in question, according to the best of my
recollection ; but I hope you will not give my statement much
weight, until you have verified it by an examination of the
journals.
Yours, very truly,
L. S. CUSHING.

Hon. S. H. Walley, Jk.

