
HOUSE No. 17
Accompanying the fourth recommendation of the Division of Capital

Planning and Operations (House, No. 13). State Administration.

®fje Commontoealtt) of iflassacljusietts

In the Year One Thousand Nine Hundred and Ninety-Seven

An Act relating to real property transactions, design and
CONSTRUCTION INVOLVING THE COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Section 38C of chapter 7 of the General Laws, as
2 appearing in the 1994 Official Edition, is hereby amended by
3 inserting, in line 72, after the word “forty-nine”, the following
4 clause:— ;or (iv) if a design/build method is employed pursuant
5 to section forty-four Aof chapter one hundred forty-nine.

1 SECTION 2. Section 38H of chapter 7 of the General Laws, as
2 so appearing, is hereby amended by striking out paragraph (d) and
3 by redesignating the remaining paragraphs (e) through (j) as para-
-4 graphs (d) through (i), respectively.

1 SECTION 3. Section 408 of chapter 7 of the General Laws, as
2 so appearing, is hereby amended by striking the words “two hun-
-3 dred thousand” from lines 8 and 9 thereat and inserting in place
4 thereof the following words:— five hundred thousand.

1 SECTION 4. Section 40F of chapter 7 of the General Laws, as
2 so appearing, is hereby amended by striking the second sentence
3 of the sixth paragraph of said section, appearing in lines 37
4 through 41 thereof.

1 SECTION 5. Section 40F of chapter 7 of the General Laws, as
2 so appearing, is hereby further amended by striking the word
3 “thirty” from lines 48 and 52 and inserting in place thereof, in
4 each instance, the following;- fourteen.
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1 SECTION 6. Section 40F of chapter 7 of the General Laws, as so
2 appearing, is hereby further amended by striking the seventh para-
3 graph and inserting in place thereof the following paragraph: —

4 The commissioner of the division of capital planning and oper-
-5 ations may, after at least fourteen days notification to and with the
6 advice of the executive heads of state agencies and secretaries of
7 the executive offices, determine that real property is not needed
8 for the use of any state agency. If he determines that such property
9 is surplus to both the current and foreseeable needs of state agen-

-10 cies, the commissioner shall determine whether any other public
11 agency has a current or foreseeable direct public use for the property.
12 For the purposes of determining whether property is surplus to
13 direct public use, direct public use is defined in this section as use
14 of property for a public agency’s own operations or, in the case of
15 local housing authorities only, any lease of property by the local
16 housing authority to public housing tenants. The commissioner
17 shall provide written notice, for each city or town in which the
18 property is located, to the city manager in the case of a city under
19 a Plan E form of government, the mayor and city council in the
20 case of all other cities, the chairman of the board of selectmen in
21 the case of a town, the county commissioners, the regional plan-
-22 ning agency, and the members of the general court. The commis-
-23 sioner shall set forth in such notice a description of the property; a
24 declaration that the property is surplus to the needs of state agen-
-25 cies and that, subject to the approval of the commissioner, the
26 property is available to any other public agency for a direct public
27 use; and a statement that, if so requested by any public official or
28 body entitled under this section to receive such notice, a public
29 hearing will be conducted in the city or town where such property
30 is located, to assist the commissioner in determining whether any
31 other public agency has a current or foreseeable direct public use
32 for the property. Following such hearing, if any, but in no event
33 earlier than fourteen days following the notice, the commissioner
34 shall determine whether any other public agency has a current or
35 foreseeable direct public use for the property. If he determines that
36 the property is not surplus to either current or foreseeable direct
37 public uses of public agencies, he shall make no disposition that is
38 inconsistent with such determination.
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1 SECTION 7. Section 40F of chapter 7 of the General Laws, as
2 so appearing, is hereby further amended by striking the word
3 “sixty” in line 98 and inserting in place thereof the word “thirty”,
4 and by striking the last sentence of the eleventh paragraph thereof
5 and inserting in place thereof the following;—- The hearing shall
6 be held no sooner than thirty days after the notice is published in
7 the central register.

1 SECTION 8. Section 40F of chapter 7 of the General Laws, as
2 so appearing, is hereby further amended by inserting at the end
3 thereof the following paragraphs:—
4 Notwithstanding the provisions of this section or of sections
5 forty FVi, forty H and forty I of chapter seven of the General
6 Laws, easements and rights for access, egress, drainage and utili-
-7 ties, or for any other purpose which furthers the mission of a state
8 or public agency (1) required by a public agency on, over or
9 through real property or any interest therein held in the name of

10 the commonwealth, or (2) required by a state agency on, over or
11 through real property or any interest therein held in the name of a
12 public agency, or (3) required by a state agency on, over or
13 through real property or any interest therein held in the name of
14 the commonwealth and under the control of another state agency
15 or other state agencies, shall be granted, conveyed, acquired or
16 transferred upon such terms and conditions and for such consider-
-17 ation as are determined by the commissioner of the division of
18 capital planning and operations in consultation with the executive
19 heads of the state agencies involved.

20 Notwithstanding the provisions of this section or of said sec-
-21 tions forty F Vi, forty H and forty I, easements and rights for
22 access, egress, drainage and utilities on, over, or through real
23 property or any interest therein held in the name of the common-
-24 wealth, required by a private individual or entity which holds
25 record .title to real property or any interest therein, abutting or
26 adjacent to, or separated by a public or private way, sidewalk, or
27 waterbody from, any state-owned real property interest, shall be
28 granted, conveyed or transferred upon such terms and conditions
29 and for such consideration as are determined by the commissioner
30 of the division of capital planning and operations in consultation
31 with the executive head of each state agency involved.
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32 The commissioner of the division of capital planning and oper-
-33 ations shall notify the house and senate committees on ways and
34 means and the joint committee on state administration at least
35 fourteen days before any such easement or right is granted, con-
-36 veyed, acquired, or transferred. The general court shall be in ses-
-37 sion during such notice period.
38 No easements or rights taken or acquired for purposes autho-
-39 rized by article ninety-seven of the Amendments to the Consti-
-40 tution of the commonwealth, or devoted to the public use, shall be
41 used for other purposes or be subject to an easement or right pur-
-42 suant to this section, except in accordance with the laws and the
43 Constitution of the commonwealth.

1 SECTION 9. Section 40G of chapter 7 of the General Laws, as
2 so appearing, is hereby amended by deleting the words “not
3 exceeding five years” in lines 11 and 12 and inserting in place
4 thereof the following:— of up to ten years.

1 SECTION 10. Section 40G of chapter 7 of the General Laws,
2 as so appearing, is hereby further amended by striking out lines 23
3 through 26 thereof.

1 SECTION 11. Chapter 7of the General Laws, as so appearing,
2 is hereby amended by striking section 401 and inserting in its
3 place the following section:—
4 Section 401. At least thirty days prior to the commonwealth’s
5 purchase, sale, rental, lease or significant change in use of one or
6 more acres of real property comprising a parcel or parcels of con-
-7 tiguous land in single ownership, the commissioner of the division
8 of capital planning and operations shall notify in writing, for each
9 city or town in which the real property is located: the city man-

-10 ager in the case of a city under plan E form of government, the
11 mayor and the city council in the case of all other cities, the
12 chairman of the board of selectmen in the case of a town, the
13 county commissioners, the regional planning agency, and the
14 members of the general court. Contiguous shall mean and include
15 immediately adjacent parcels and parcels separated by a public or
16 private way or sidewalk. Such thirty day notification requirement
17 may be shortened or eliminated if (1) the public officials referred
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18 to above agree to reduce the period for notification or eliminate
19 the notification requirement upon request of the commissioner,
20 or (2) the commissioner certifies in writing that an emergency
21 exists, provided that the commissioner shall submit his certifica-
-22 tion to and notify the above referenced local officials of any such
23 transaction at the first possible opportunity. The notice shall
24 include a statement of the present use, the reason for the proposed
25 action, and the proposed use of the property. The commissioner
26 shall at least thirty days prior to any such purchase, sale, rental,
27 lease, or significant change of use of one or more acres of real
28 property, cause a public hearing to be held, after giving timely
29 notice, in the city or town where such real property is located for
30 the purpose of disclosing the conditions or reasons for the pro-
-31 posed action.

1 SECTION 12. Section 40K of chapter 7 of the General Laws,
2 as so appearing, is hereby amended by inserting after the word
3 “agencies” in line 16 thereof the following words:— or disposed
4 of by the commonwealth.

1 SECTION 13. Section 428 of chapter 7 of the General Laws, as
2 so appearing, is hereby amended by deleting the second sentence
3 of the second paragraph thereof and inserting in place thereof the
4 following:—
5 The director also shall recommend in writing to the commis-
-6 sioner of the division of capital planning and operations the
7 method for procuring design and construction services when an
8 alternative construction method is recommended and shall state in
9 writing his reasons for such recommendation.

1 SECTION 14. Section 42C of chapter? of the General Laws, as
2 so appearing, is hereby amended by striking from the last sentence
3 of the third paragraph the words “when a phased construction
4 technique is approved by the Legislature”.

1 SECTION 15. Section 42J of chapter 7 of the General Laws, as
2 so appearing, is hereby amended by inserting after the last sen-
-3 tence thereof, the following sentence:— The division may retain
4 and expend said reimbursements, without further appropriation,
5 for purposes related to such projects.
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1 SECTION 16. Section 7E of chapter 29 of the General Laws, as
2 appearing in the 1994 Official Edition, is hereby amended by
3 striking the third through fifth sentences of the second paragraph.

1 SECTION 17. Section 39M of chapter 30 of the General Laws,
2 as appearing in the 1994 Official Edition, is hereby amended by
3 striking the first sentence of paragraph (a) thereof and inserting in
4 place thereof the following sentences: — Every contract for the
5 construction, reconstruction, alteration, remodeling or repair of
6 any public work, or for the purchase of any material, as here-
-7 inafter defined, by the commonwealth, or political subdivision
8 thereof, or by any county, city, town, district, or housing authority,
9 and estimated by the awarding authority to cost more than an

10 amount to be known as “the thirty-nine M threshold,” and every
11 contract for the construction, reconstruction, installation, demoli-
-12 tion, maintenance or repair of any building by a public agency, as
13 defined by subsection one of section forty-four Aof chapter one
14 hundred and forty-nine, estimated to cost more than the thirty-
-15 nine M threshold but not more than the forty-four A threshold as
16 defined by subsection two of section forty-four A of chapter one
17 hundred and forty-nine, shall be awarded to the lowest responsible
18 and eligible bidder on the basis of competitive bids publicly
19 opened and read by such awarding authority forthwith upon expi-

-20 ration of the time for the filing thereof; provided, however, that
21 such awarding authority may reject any and all bids, if it is in the
22 public interest to do so. The thirty-nine M threshold shall be fifty
23 thousand dollars prior to the first business day of July, nineteen
24 hundred and ninety-seven. Beginning in nineteen hundred and
25 ninety-seven the thirty-nine M threshold shall be adjusted annu-
-26 ally on the first business day of each July in accordance with the
27 percentage change in the cost of building construction over the
28 previous year as determined by the commissioner of the division
29 of capital planning and operations from available building cost
30 indexes, provided that notice of any increase in the thirty-nine M
31 threshold shall be filed immediately with the house and senate
32 committees on ways and means.

1 SECTION 18. Section 39M of Chapter 30 of the General Laws,
2 as so appearing, is hereby further amended by striking, in
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3 lines 87-90 in subsection (d), the words and (4) to any contract
4 of not more than twenty-five thousand dollars awarded by a gov-
-5 ernmental body, as defined by section two of chapter thirty B, in
6 accordance with the provisions of section five of said chapter
7 thirty B”.

1 SECTION 19. Subsection (2) of section 44A of chapter 149 of
2 the General Laws, as appearing in the 1994 Official Edition, is
3 hereby amended by striking the first and second sentences of the
4 first paragraph of subsection (2) and inserting in place thereof the
5 following:— Every contract for the construction, reconstruction,
6 installation, demolition, maintenance or repair of any building by
7 a public agency estimated to cost more than an amount to be
8 known as “the forty-four A threshold” except for a pumping sta-
-9 tion to be constructed as an integral part of a sewer construction

10 or water construction project bid under the provisions of section
11 thirty-nine M of chapter thirty shall be awarded to the lowest
12 responsible and eligible general bidder on the basis of competitive
13 bids in accordance with the procedure set forth in the provisions
14 of sections forty-four A to forty-four H, inclusive. The forty-
-15 four A threshold shall be one hundred thousand dollars prior to
16 the first business day of July, nineteen hundred and ninety-seven.
17 Beginning in nineteen hundred and ninety-seven the forty-four A
18 threshold shall be adjusted annually on the first business day of
19 each July in accordance with the percentage change in the cost of
20 building construction over the previous year as determined by the
21 commissioner of the division of capital planning and operations
22 from available building cost indexes, provided that notice of any
23 increase in the forty-four A threshold shall be filed immediately
24 with the house and senate committees on ways and means.

1 SECTION 20. Section 44A of chapter 149 of the General Laws,
2 as so appearing, is hereby further amended by inserting the
3 following new subsection:—
4 (6) (a) Notwithstanding the provisions of sections thirty-eight AVi
5 to thirty-eight O, inclusive, of chapter seven of the General Laws,
6 sections thirty-nine M of chapter thirty of the General Laws, and
7 section forty-four A to forty-four J, inclusive, of chapter one hun-
-8 dred and forty-nine of the General Laws, or any other general or
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9 special law regulating the design, construction, advertising or bid-
-10 ding of design and of construction contracts, or any other general
11 or special law to the contrary, the commissioner of the division of
12 capital planning and operations may select and contract with a
13 single contractor to provide design/build services for the design
14 and construction of a building project, provided, however that the
15 design/build contractor shall be certified by the commissioner to
16 perform the work required and shall be selected through a compet-
-17 itive process conducted in conformance with paragraph (b).
18 (b) The commissioner shall develop procedures for procure-
-19 ment of design/build services. Said procedures shall include but
20 shall not be limited to the following provisions:
21 (i) The commissioner shall obtain the design/build services
22 utilizing sealed competitive proposals. The commissioner shall
23 solicit proposals through a request for proposals which shall
24 include: the time and date for receipt of proposals; the address of
25 the office to which the proposal shall be delivered; proposed con-
-26 tractual terms and conditions, some of which may be deemed
27 mandatory or nonnegotiable; standards by which acceptability will
28 be determined as to quality, workmanship results of inspections
29 and tests and suitability for a particular purpose; all evaluation cri-
-30 teria that will be utilized by the commissioner; the scope of the
31 design/build project and all quality and performance requirements
32 for said project; and such other matters as may be determined by
33 said commissioner.
34 (ii) Evaluation criteria for design/build services shall include,
35 but not be limited to, quality of construction materials, installed
36 equipment costs and life cycle costs, relevant technical and man-
-37 agement experience of the members of the offeror’s proposed
38 design/build team, including subcontractors, and the financial sta-
-39 bility and resources of the offeror.
40 (iii) Public notice of the request for proposals shall be pub-
-41 lished at least three weeks prior to the time specified in such
42 notice for the receipt of proposals, in the central register published
43 by the state secretary, and a daily newspaper of general circulation
44 in the locality of the proposed project, and in at least one trade
45 journal of national distribution.
46 (iv) The request for proposals may incorporate documents by
47 reference; provided, however, that the request for proposals shall
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48 specify where offerors may obtain such documents. The request
49 for proposals shall provide for the separate submission of price,
50 and shall indicate when and how offerors shall submit the price,
51 and shall specify that bid security in a form specified by the com-
-52 missioner and in an amount equal to five percent of the proposed
53 contract price shall accompany such proposal. The commissioner
54 shall make copies of each request for proposals available to all
55 offerors on an equal basis. The commissioner may conduct pre-
-56 proposal conferences and interviews with interested parties prior
57 to receiving proposals. An offeror’s proposal shall be uncondi-
-58 tional except as provided in this paragraph. An offeror may cor-
-59 rect, modify or withdraw a proposal by written notice received in
60 the office designated in the request for proposals prior to the time
61 and date set for the opening of proposals.
62 (v) At the opening of the proposals, the commissioner shall pre-
-63 pare a register of proposals which shall include the name of each
64 offeror and the number of modifications, if any, received. The reg-
-65 ister of proposals shall be open for public inspection. After
66 opening of the proposals, an offeror may not correct, modify or
67 withdraw the price or any other provisions of its proposal in a
68 manner prejudicial to the interests of the commonwealth or fair
69 competition. The commissioner may waive minor informalities or
70 allow the offeror to correct them.
71 (vi) The commissioner shall not open the proposals publicly,
72 but shall open them in the presence of one or more witnesses at
73 the time specified in the request for proposals. Notwithstanding
74 the provisions of any general or special law to the contrary, until
75 the completion of the selection process, the contents of the pro-
-76 posals and the selection process shall not be disclosed to com-
-77 peting offerors and shall not be public documents.
78 (vii) The commissioner shall appoint a design/build selection
79 committee which shall be composed of experts in design and con-
-80 struction. The committee shall evaluate the proposals received by
81 the commissioner. The committee shall conduct its evaluations of
82 the proposals based solely on the criteria set forth in the request
83 for proposals. The committee shall not evaluate the price pro-
-84 posals and the commissioner shall not disclose such price pro-
-85 posals to the committee until the committee has completed its
86 evaluation of the proposals.
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87 (viii) For each proposal, the committee shall specify in writing
on each evaluation criterion a rating of highly advantageous, not

advantageous or such additional rating as the committee finds rea-
sonable, and shall specify in writing a composite rating for each
proposal and the reasons for such composite rating.

88
89
90
91

(ix) The commissioner shall make a determination of the most
advantageous proposal for design/build services from a respon-
sible and responsive offeror based upon the ratings given to the
proposals by the committee and on an evaluation of the price pro-
posals. The commissioner may negotiate all contract terms not
deemed mandatory or non-negotiable with such offerors. If, after
negotiation with such offerors, the commissioner is unable to
finalize a contract for design/build services, that is in the com-
monwealth’s best interests, the commissioner may negotiate with
the offeror of the next most advantageous proposal submitted by a
responsible and responsive offeror based upon the ratings of the
committee and upon an evaluation of the relevant price proposal.
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(x) The contract for design/build services shall be awarded by
the commissioner to the responsible and responsive offerors sub-
mitting the most advantageous proposals based upon the evalua-
tion criteria set forth in the request for proposals and the terms of
the negotiated contract. The commissioner shall complete the
selection process by written notice to the selected offeror or by
notice of rejection to all proposers, as specified below. The com-
missioner may reserve the right to reject any or all proposals if it
is in the public interest to do so.

104
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(xi) For the purposes of this section, the term “responsible
offeror” shall mean a person, corporation or other organization or
entity which has the capability to perform fully the contract
requirements, and the integrity and reliability which assures good
faith performance, and the term “responsive offeror” shall mean a
person, corporation or other organization or entity which has sub-
mitted a proposal which conforms in all respects to the request for
proposals.

113
1 14
115
116
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118
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121 (xii) If the commissioner awards the contract for design/build

services to an offeror which did not submit the lowest price pro-
posal, the commissioner shall explain the reasons for such award
in writing, which shall be available for public inspection.

122
123
124
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125 (xiii) Prior to execution of a design/build contract, the selected
126 offeror shall furnish to the commissioner a performance bond and
127 payment bond, each in the sum of the contract price and issued by
128 a surety company qualified to issue bonds in the commonwealth
129 and satisfactory to the commissioner. If the selected offeror fails
130 to execute a contract or to furnish the necessary bonds within the
131 time period specified in the request for proposals, the commis-
-132 sioner may award the design/build contract to the offeror of the
133 next most advantageous proposal.
134 (xiv) The commissioner shall return bid security to all
135 design/build offerors which are not selected. The design/build
136 selection committee shall have conferences describing relative
137 strengths and weaknesses of each proposal with the other quali-
-138 fied offerors which were not selected if the offerors request to
139 have such conferences.
140 (xv) The commissioner shall prepare a written report of the rea-
-141 sons for any selection determinations and any subsequent determi-
-142 nations to negotiate with additional proposers, including the
143 recorded votes, if any, that were taken which shall be available to
144 the public.
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