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Accompanying the thirtieth recommendation of the Office of
Consumer Affairs and Business Regulation (House, No. 19). Insurance.

®f)c Commontoealtt) of iflassactjusetts
In the Year One Thousand Nine Hundred and Ninety-Seven

An Act relative to

restructuring the

automobile insurance

SYSTEM.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

SECTION 1. The commissioner of insurance shall provide
1
2 information to Massachusetts consumers regarding options avail-3 able in private passenger automobile insurance and increasing the
4 awareness of Massachusetts consumers of the problem of automo-5 bile insurance fraud. Such public service announcements shall

6 explain the choice system and provide consumers with informa-7 tion regarding the penalties for involvement in automobile insur-8 ance fraud as established by this act. The commissioner shall also
9 prepare and disseminate consumer information in written form
10 describing the difference between tort liability coverage and peril sonal injury protection coverage, and benefits and risks of the
12 alternative forms of motor vehicle liability insurance available in
13 the commonwealth to assist consumers to make informed selec-14 tion decisions. The consumer information material prepared by
15 the commissioner shall be distributed to policyholders by agents,
16 brokers, or insurers at the time of application to policyholders and
17 at each subsequent renewal at the insurers’ expense.
1
SECTION 2. Section six D of Chapter two hundred and thirty
2 one of the General Laws, as appearing in the 1990 Official

3 Edition, is hereby amended by striking

out

said section and

4 inserting in place thereof the following:—

5
Section 6D. Any person who sustains bodily injury, sickness or
6 disease, including death at any time resulting therefrom arising
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7 out of the ownership, operations, control, maintenance or use of a
8 motor vehicle within the commonwealth, may bring an action in

9 tort to recover damages for economic loss and non-economic loss,
10 including damages for loss of consortium and for pain and suf-11 fering, including mental suffering associated with such bodily
12 injury, sickness or disease, except as otherwise provided. In any
13 action of tort brought as a result of bodily injury, sickness or dis-14 ease, arising out of the ownership, operation, control, maintenance
15 or use of a motor vehicle within the commonwealth a plaintiff
16 who is either a personal injury protection insured as defined in
17 section thirty-four A of Chapter ninety or an operator of an unin-18 sured motor vehicle may recover damages for non-economic
19 losses, including loss of consortium and pain and suffering
20 including mental suffering associated with such injury, sickness or
21 disease, only if the bodily injury, sickness or disease results in:
(1) death or dismemberment;
22
(2) loss of fetus;
23
(3) permanent serious disfigurement;
24
(4) fracture of a bone other than a finger or toe; or
25
(5) serious long term or permanent impairment of important
26
27 bodily function or sense.
In any tort action brought under this section, a judge shall, on
28
29 motion made before or at trial, determine as a matter of law whether
30 the claimed injury, sickness or disease falls within (1), (2), (3), (4),
31 or (5) above. In determining whether the claimed injury falls
32 within (5) above, a soft tissue injury, including but not limited to a
33 sprain or strain, shall not be considered a serious impairment. In
34 determining whether any other injury falls within subsection (5)
35 above, the judge shall consider the following factors: the extent of
36 injury; the treatment required; the duration of disability; the
37 extend of residual impairment; and the prognosis for eventual
38 recovery.
39
Upon request of any party or on his own motion, the judge may
40 appoint an independent physician licensed under the provisions of
41 section two of Chapter one hundred and twelve and approved by
42 the board of registration in medicine to examine the plaintiff as
43 to the nature of the claimed bodily injury, sickness or disease.
44 Within thirty days of such examination, the physician shall, based
45 on such physical examination and on the plaintiffs written offer of
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46 proof and such other documentation as required by the physician,
47 render a written report to the judge and the parties which shall be
48 admissible in evidence in any tort action brought under this section
49 solely for the purpose of assisting the judge in determining whether
50 the claimed injury sickness or disease falls within (1), (2), (3), (4),
51 or (5) above. Said report shall be admissible for other purposes
52 only if it is otherwise admissible pursuant to applicable rules of
53 evidence. The report shall consider the extent of the injury; the
54 treatment required; the duration of disability; the extent of
55 residual impairment; the prognosis for eventual recovery; and any
56 other relevant medical consideration. The expenses incurred by
57 the appointed physician shall be borne by the party requesting the
58 examination, or if the physician is appointed upon the judge’s own
59 motion, such expenses shall be borne equally by the parties.
60
Nothing in this section shall limit the right of any person to
61 bring a tort action for non-economic losses against any person
62 who, in connection with the accident;
(1) is convicted of operating a motor vehicle while under the
63
64 influence of alcohol or a narcotic drug as defined in section one
65 hundred and ninety-seven of Chapter ninety-four; or
66
(2) in the case of a person who is fatally injured, is found to
67 have a blood alcohol reading greater than that which is legally
68 allowable; or
69
(3) is convicted of any felony in relationship to the accident; or
(4) at the time of the accident, was seeking to avoid lawful
70
71 apprehension or arrest by a police officer, or
72
(5) was operating a motor vehicle with the specific intent of
73 causing injury or damage to himself or others.
1
SECTION 3. Chapter ninety of the General Laws is hereby
2 amended by adding after section thirty-four R, the following new
3 sections;—
4
Section 345. Every motor vehicle liability policy issued in the
5 commonwealth shall be in a form acceptable to the commissioner

6 and either in a form providing tort liability coverage or in a form
7 providing personal injury protection coverage. Upon the earliest and
8 first renewal of any applicable motor vehicle liability policy or prior
9 to the issuance of a policy, every person insuring a motor vehicle
10 in the commonwealth shall be offered both forms of motor vehicle
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11 liability insurance and shall select either personal injury protec-12 tion coverage or tort liability coverage. A selection made pursuant
13 to this section is binding with respect to any continuation, renewal
14 or reinstatement of the applicable motor vehicle liability policy or
15 bond, and continues in force as to any extension, modification or

16 replacement thereof unless and until a named insured gives
17 written notice to his insurer concerning a different coverage selec-18 tion. The selection, and notice of any change thereof, shall be
19 made by a named insured on a form approved by the commis-20 sioner. No motor vehicle insurance policy or bond, renewal, rein-21 statement, or continuation will be effective unless and until such
22 written coverage selection is provided by the insured.
23
Section 34T, In making the choice between tort liability cov-24 erage and personal injury protection coverage in accordance with
25 section thirty-four S, a selection by a named insured shall bind all
26 other insureds listed on that policy and all other household mem-27 bers, except as follows:
(1) If there are two or more motor vehicle liability policies in a
28
29 household, then a named insured shall have the right to select
30 either personal injury protection coverage or tort liability cov-31 erage for each policy. The rights of any household member of
32 those named insured who are not motor vehicle owners shall be
33 governed by the choice made by the named insured of the motor
34 vehicle liability policy covering the motor vehicle which he is
35 occupying at the time of injury, if that vehicle was owned by a
36 household member.
(2) In the event of a bodily injury occurring after the effective
37
38 date of this section, but prior to the effective date of the earliest
39 and first renewal of a motor vehicle insurance policy or the
40 issuance of a policy requiring a coverage selection pursuant to
41 section thirty-four S, only the motor vehicle liability policy in
42 effect at the time of the accident giving rise to the bodily injury
43 will be applicable.
(3) In the event of a conflicting selection within a household
44
45 creating questions as to the applicability of a personal injury protec-46 tion coverage or tort liability coverage, the personal injury protection
47 coverage will be applicable.
48
This selection of personal injury protection coverage or tort lia-49 bility coverage shall be applicable to every motor vehicle owned
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by the person making such selection. In the event an owner of
more than one vehicle selects different coverage’s for each
vehicle, the policy listing on the coverage page of the vehicle
involved in the accident will govern. In the event an owner of
more than one vehicle with different coverages for each vehicle
sustains bodily injury as a guest occupant or a pedestrian, the
latest selection prior to the date of the accident resulting in a
bodily injury claim shall govern and, in the event of simultaneous
selections, the selection of the personal injury protection coverage
shall govern.
Section 34U. Any person who has selected personal injury protection coverage or who otherwise qualifies for personal injury
protection coverage by operation of law pursuant to section thirtyfour T and who sustains accidental bodily injury as an occupant of
any motor vehicle or as a pedestrian, shall be deemed a personal
injury protection insured.
Any person who is not a named insured or a household member
of a named insured or otherwise listed as an insured on a motor
vehicle liability policy issued in the commonwealth and who sustains accidental bodily injury as an occupant of a motor vehicle
shall be eligible for such coverage as is provided by the motor
vehicle liability policy insuring such motor vehicle.
Any person who is not a named insured or a household member
of a named insured or otherwise listed as an insured on a motor
vehicle liability policy issued in the commonwealth and who sustains accidental bodily injury as a pedestrian shall be eligible to
recover benefits under personal injury protection coverage to the
extent available and such eligibility or such recovery shall not
limit said pedestrian’s right to recover in tort unless they are convicted of a felony involved in the incident, or of intentionally
causing the accident.
Section 34V. Every physician, hospital, clinic, chiropractor or
other health care provider which has furnished medical treatment,
products or services of any sort or description to a person claiming personal injury protection benefits on account of accidental
bodily injury, regardless of whether such treatment, products or
services were furnished before or after the accident or related to
any injury resulting from the accident, shall furnish a written
report of the nature of the health care provided, including a
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89 detailed description of the injury for which care was sought and
90 administered and the nature of the treatment, products or services
91 so furnished, if requested to do so by the personal injury protec-92 tion insurer against whom a claim has been made. Such informa-93 tion shall be provided together with a sworn statement that the
94 information provided is true and complete and that the treatment,
95 products or services furnished were reasonable and necessary with
96 respect to the injury sustained and identifying which portion of
97 the expense for such treatment or services were incurred as a
98 result of such injury. Every such physician, hospital, clinic, chiro-99 praetor or other health care provider shall also promptly produce
100 and permit the inspection and copying of its records regarding the
101 injury or condition, and treatment, products or services furnished,
102 and the dates and costs of such treatment, products or services fur-103 nished. The sworn statement required under this section shall read
104 as follows:
105
“Under penalty of perjury I declare that I have read the fore-106 going, and the facts and information represented are true to the
107 best of my knowledge and belief.”
108
Any physician, hospital, clinic, chiropractor or other health care
109 provider complying with the provisions of this section shall not be
110 subject to any cause of action or other disciplinary proceeding for

111 violation of a physician-patient privilege or invasion of the right
112 of privacy. The person requesting records and a sworn statement
113 under this subsection shall pay all reasonable costs connected
114 therewith.
1
2
3
4
5
6
7

SECTION 4. Section thirty-four A of Chapter ninety, as so
appearing, is hereby amended by striking out the definition of
“motor vehicle liability policy” and inserting in the place thereof
the following;—
“Motor vehicle liability policy,” either a policy of motor vehicle
insurance that provides tort liability coverage or a policy of motor
vehicle insurance that provides personal injury protection coverage,
8 both of which policies shall contain such forms as the commissioner
9 of insurance shall approve and allow from time to time.
SECTION 5. Section thirty-four A of said Chapter ninety, as so
is hereby further amended by striking out the definition
appearing,
2
1
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of “personal injury protection” and inserting in place thereof, the
following;—
“Personal injury protection coverage,” provisions of a motor
vehicle liability policy or motor vehicle liability bond which provide, subject to section thirty-four U, for payment to all persons
who sustain accidental bodily injury unless any such person is
entitled to payments or benefits under the provisions of Chapter
one hundred and fifty-two, of all reasonable expenses incurred
within two years from the date of accident for necessary medical,
surgical, x-ray, and dental services, including prosthetic devices
and necessary ambulance, hospital, and professional nursing services, and for funeral expenses to an amount of $5,000, and in the
case of persons employed or self-employed at the time of an accident of any amounts actually lost by reason of inability to work
and earn wages or salary or their equivalent, but not other income,
that would otherwise have been earned in the normal course of an
injured person’s employment, and for payments in fact made to
others, not members of the injured person’s household and reasonably incurred in obtaining from those others ordinary and necessary services in lieu of those that, had he not been injured, the
injured person would have performed not for income but for the
benefit of himself or members of his household, and in the case of
persons not employed or self-employed at the time of an accident
of any loss by reason of diminution of earning power and for payments in fact made to others, not members of the injured person’s
household and reasonably incurred in obtaining from those others
ordinary and necessary services in lieu of those that, had he not
been injured, the injured person would have performed not for
income but for the benefit of himself or members of his household, as a result of bodily injury, sickness or disease, including
death at any time resulting therefrom, caused by accident and not
suffered intentionally while an occupant of or being struck as a
pedestrian by, the insured’s or obligor’s motor vehicle, without
regard to negligence or gross negligence or fault of any kind, to
the amount or limit of at least fifty thousand dollars on account of
injury to or death of any one person except that payments for loss
of wages or salary or their equivalent or, in the case of persons not
employed, loss by reason of diminution of earning power, shall
be limited to amounts actually loss by reason of the accident and
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42 further limited (1) in the case of persons entitled to wages or

43 salary or their equivalent under any program for continuation of
44 said wages or salary or their equivalent to an amount that,
45 together with any payments due under such a program, will pro-46 vide seventy-five percent of any such person’s average weekly
47 wage or salary or its equivalent for the year immediately pre-48 ceding the accident, or (2) in the case of persons not entitled to
49 wages or salary or their equivalent under any program for continu-50 ation of said wages or salary or their equivalent to an amount that
51 will provide seventy-five percent of any such person’s average
52 weekly wage or salary or its equivalent for the year immediately
53 preceding the accident. In any case where amounts paid for loss of
54 wage; salary or their equivalent are reduced as a result of any pro-55 gram for continuation of the same and such reduction produces a
56 subsequent loss, as when the limit of any such program for contin-57 uation of wage or salary or their equivalent is exhausted with the
58 result that an injured person cannot recover for a later injury or ill-59 ness as he would have been entitled to but for such a reduction,
60 such subsequent loss to an amount equating the reduction in per-6! sonal injury protection made in accordance with this section shall,
62 if incurred within one year after the receipt of the last benefit pro-63 vided under the section, be treated as a loss of wages, salary or
64 their equivalent incurred as a result of the injury to which personal
65 injury protection applied. Following the death of an injured
66 person, no payments shall be made under personal injury protec-67 tion coverage for amounts lost by reason of the decedent’s
68 inability to work and earn wages or salary or their equivalent
69 thereafter, or by reason of diminution in the decedent’s earning
70 power, or for expenses thereafter incurred by members of the
71 decedent’s household in obtaining services in lieu of those that the
72 decedent would have performed, as aforesaid.
73
Personal injury protection coverage shall also provide for pay-74 ment, to the named insured or obligor, and their household mem-75 bers, of all amounts defined in this section in any case where such
76 persons incur such expense or loss as a result of such injury while
77 an occupant of, or by being struck as a pedestrian by, a motor
78 vehicle not insured by a policy or bond providing personal injury
79 protection coverage unless such person recovers such expenses or
80 losses in an action of tort. Insurers may exclude a person from

1997]

81
-82
83
84
85
86
87
88
89
-90
91
92
93
94
95
96
-97

98
99
-100

101
102
103
104
-105
106
107
108
109
110

HOUSE

No. 49

personal injury protection coverage if such person’s conduct contributed to his injury in any of the following ways while operating
a motor vehicle in the commonwealth;
(1) while under the influence of alcohol or a narcotic drug as
defined in section one hundred and ninety-seven of Chapter
ninety-four.
(2) while committing a felony or seeking to avoid lawfu l
apprehension or arrest by a police officer; or
(3) with the specific intent of causing injury or damage to himself or others.
The term “pedestrian” shall include persons operating bicycles,
tricycles and similar vehicles and persons upon horseback or in
vehicles drawn by horses or other draft animals.
The commissioner may issue rules and regulations providing, at
the option of the insured, for personal injury protection coverage
under which medical, surgical, dental, ambulance, hospital, professional nursing, and other medical and health care services
required by the insured or the insured’s household members as a
result of accidental bodily injury, shall be obtained and compensated exclusively through a health maintenance organization, a
preferred provider arrangement, or other managed health care
group, organization, partnership or corporation, as determined by
the Commissioner. Said rules or regulations shall specify the
extent, if at all, and manner of indemnification, payment, compensation, or reimbursement of medical, surgical, dental, ambulance,
hospital and professional nursing and other medical and health
care services incurred by the insured or the insured’s household
members which are not covered or reimbursed by such health
maintenance organization, preferred provider arrangement, or
other managed health care services program.

1
SECTION 6. Section thirty-four Aof Chapter ninety of the
2 General Laws is hereby amended by striking out the word “thirty-

-3 four N” in the first sentence of said section and inserting in place
4 thereof the word “thirty-four V,” and said section is further
5 amended by inserting the following new definitions:—
6
“Accidental bodily injury” means bodily injury, sickness, dis-7 ease or death resulting therefrom, arising out of the ownership,
8 maintenance, control, operation or use of a motor vehicle within
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9 the commonwealth, that is suffered while a pedestrian or while an
10 occupant of such motor vehicle, and which is accidental as to the
11 person injured.
“Household member” means all persons residing in the same
12
13 household who are related to a named insured by blood, marriage,
14 or adoption, or who have been legally entrusted to the care or
15 guardianship of a named insured as a ward, foster child or step-16 child. A person resides in the same household if he or she usually
17 makes his or her home in the same family unit even if temporarily
18

19
20

21
22

-23
24
-25
26
27
28
29

30
31
32
-33
34
35

-36
37
38
39
40
41
42

-43
44

45
-46
47

elsewhere.
“Occupant” means a person, including a guest occupant, being
in or upon, entering into or alighting from a motor vehicle.
“Personal injury protection insured” means a person identified
by name as an insured in a policy providing personal injury protection benefits, or a household member of named insured or any
other person eligible to recover personal injury protection benefits, who sustains accidental bodily injury.
“Tort liability coverage,” provisions of a motor vehicle liability
policy or bond which provide indemnity for or protection to the
insured and any person responsible for the operation of the
insured’s motor vehicle with his express or implied consent
against loss by reason of the liability to pay damages to others for
bodily injuries, including death at any time resulting therefrom, or
consequential damages consisting of expenses incurred by a husband, wife, parent or guardian for medical, nursing, hospital or
surgical services, or for indemnity, in connection with or on
account of such bodily injuries or death, or by reason of the liability for contribution as a joint tortfeasor in connection with or
on account of such bodily injuries, sustained during the term of
said policy by any person, other than a guest occupant of such
motor vehicle or of any employee of the owner or registrant of
such vehicle or of such other person responsible as aforesaid who
is entitled to payments or benefits under the provision of Chapter
one hundred and fifty-two, and arising out of the ownership, operation, maintenance, control or use of such motor vehicle upon the
ways of the commonwealth or in any place therein to which the
public has a right of access, other than by an employee of the federal government while acting within the scope of his office or
employment and covered by the provisions of section 2679 of
living
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Title 28, United States Code, to the amount or limit of at least
twenty five thousand dollars on account of injury to or death of
any one person, and, subject to such limits as respects injury to or
death of one person of at least fifty thousand dollars on account of
any one accident resulting in injury to or death of more than one
person, or a binder as defined in section one hundred and thirteen A
of said Chapter one hundred and seventy-five providing indemnity
or protection as aforesaid pending the issue of such a policy; provided, however, that in the case of a person who is engaged in the
business of leasing motor vehicles under any system referred to in
section thirty-two C, the words “motor vehicle liability policy”
shall mean a policy of liability insurance as described herein and
providing, in addition, except in the case of vehicles leased for a
term of more than thirty days, indemnity for or protection to the
insured and any person responsible for the operation of the
insured’s motor vehicle with his express or implied consent,
including such consent imputed under section thirty-two E,
against loss by reason of the liability to pay damages to others for
injury to property or by reason of the liability for indemnity, or for
contribution as a joint tortfeasor, in connection with or on account
of such injury to property, other than by an employee of the federal government while acting within the scope of his office or
employment and covered by the provisions of section 2679 of
Title 28, United States Code, sustained during the term of the
policy by any person, and arising out of the ownership, operation,
maintenance control or use upon the ways of the commonwealth
of such motor vehicle, to the amount or limit of at least one thousand dollars on account of any such injury to property.

1
SECTION 7. Section thirty-four M of Chapter ninety of the
2 General Laws is hereby amended by striking out the first sentence
3 and inserting in place thereof the following:—
4
Every motor vehicle liability policy and every motor vehicle
5 liability bond, as defined in section thirty-four A, issued or exe-6 cuted in this commonwealth, providing personal injury protection
7 coverage shall provide benefits under such coverage to an insured
8 or obligor, or household member of such insured or obligor as

9 authorized herein.
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SECTION 8. Section thirty-four M of Chapter ninety of the
General Laws, as so appearing, is hereby further amended, by
striking out the third and fourth paragraphs and inserting in place
thereof, the following:—
Claims for benefits due under the provisions of personal injury
protection coverage or from the insurer assigned shall be presented to the insurance company providing such coverage as soon
as practicable after the motor vehicle accident occurs from which
such claim arises and in every case, within at least two years from
the date of accident and shall include a written description of the
nature and extent of injuries sustained, treatment received and
contemplated and such other information as may assist in determining the amount due and payable. Claims for medical expenses
and other bills or charges for medical services or benefits due
hereunder shall be submitted to the insurance company for payment within sixty days of the date on which the medical treatment
or service was rendered. If the injured party is unable to produce
said bills or charges for medical services within ninety days of the
date on which the medical treatment or service was rendered, then
the injured party shall notify the insurance company of such
inability and shall provide the company with a written description
of the injuries, date of treatment and the name and address of the
health care provider within ninety days of the date on which the
medical treatment or service was rendered and shall forward bills
or charges for said treatment as soon as practicable thereafter.
If benefits for loss of wage or salary or in the case of selfemployed their equivalent are claimed, the party presenting such a
claim shall authorize the insurer to obtain details of all wage or
salary payments, or their equivalent, paid to him by any employer
in the year immediately preceding the date of accident, or earned
by him, and authorize the insurer to make any reasonable necessary investigation as to whether or not such loss may be reduced
in whole or in part as a result of any program calling for the continuance of such wage, salary or earning during absence from

work. The injured person shall submit to physical examinations by
physicians selected by the insurer as often as may be reasonably
required and shall do all things necessary to enable the insurer to
obtain medical reports and other needed information to assist in
determining the amounts due. The failure to submit medical

1997]

HOUSE

No. 49

40 expenses, charges or bills within ninety days of the date of treat-41 ment or service, the failure to authorize an insurer to obtain infor-42 mation regarding the loss of wage or salary payments or earnings
43 or to authorize the insurer to investigate the reduction of such
44 loss, the failure to submit in a timely fashion to physical examina-45 tions as required by the insurer and other non-cooperation of an
46 injured party shall be a defense to the insurer in any suit for bene-47 fits authorized by this section, and the failure of an insurer to pay
48 benefits in the event of such non-cooperation shall not in any way
49 affect the limitation upon the tort rights of the personal injury pro-50 tection insured set forth in section six D of Chapter two hundred
51

thirty-one.

52
53
54
55
56

Personal injury protection benefits and benefits due from an
insurer assigned shall be due and payable as the loss accrues upon
receipt of reasonable proof of the fact and amount of expenses and
loss incurred, provided that upon notification of disability from a
licensed physician, the insurer shall commence medical payments
within twenty days or give written notice of its intent not to make
such payments, specifying reasons for said nonpayment, but an
insurer may agree to a lump sum discharging all future liability
for such benefits on its own behalf and on behalf of the insured. In
any case where benefits due and payable remain unpaid for more
than thirty days, any unpaid party shall be deemed a party to a
contract with the insurer responsible for payment and shall therefore have a right to commence an action in contract for payment
of amounts therein determined to be due in accordance with the
provision of this chapter. In any such action commenced in the
district court in the judicial district in which the unpaid party
resides, the court shall, upon the filing of an answer by the insurer
and upon the motion of the unpaid party, advance the action for
a speedy trial. If the unpaid party recovers a judgment for
any amount due and payable by the insurer, the court shall
assess against the insurer in addition thereto costs and reasonable
attorney’s fees.
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SECTION 9. Section thirty-four M of Chapter ninety, as previ-2 ously amended, is hereby further amended by striking out the
3 fifth, sixth and seventh paragraphs and inserting in place thereof,
4 the following:—
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5
Any insurer paying benefits in accordance with the provisions
6 of this section shall be subrogated to that exact extent to the rights
7 of any party it pays and may bring an action in tort against any
8 person liable for such damages in tort if the party it pays is eligible
9 to commence an action pursuant to section six D of Chapter two
10 hundred and thirty-one; provided, however, that no insurer shall
11 reduce or limit the amount of liability insurance otherwise avail-12 able to an injured person as a result of such subrogation. Said
13 insurer is also hereby given the right to make claim for all
14 expenses it incurs on account of such payments, including the net
15 amount of benefits paid, costs of processing claims for any such
16 benefits, and the expenses of enforcing this right, against any

17 other insurer providing a motor vehicle liability policy or bond on
18 a motor vehicle registered in this commonwealth, whose owner or
19 operator would be liable for such damages in tort. Determination
20 as to whether any insurer is legally entitled to recover any such
21 expense from another insurer shall be made by agreement between
22 the involved insurers, or, if they fail to agree, by arbitration in
23 accordance with the provisions of the General Laws.
24
Each insurer providing personal injury protection coverage
25 including optional personal injury protection coverage, shall issue
26 to any person purchasing a motor vehicle liability policy or bond,
27 at his option, a policy endorsement, approved as to content by the

28 commissioner of insurance and subject to such other regulations
29 regarding said endorsement as the commissioner may from time to
30 time make after appropriate hearing, which shall provide that
31 there shall be deducted from amounts that would otherwise be or
32 become due to the policyholder alone or to the policyholder and
33 members of his household, as the policyholder elects, an amount
34 of either one hundred dollars, two hundred and fifty dollars, five
35 hundred dollars, one thousand dollars, two thousand dollars, four
36 thousand dollars, eight thousand dollars or any other amounts
37 determined by the commissioner to be reasonable, again as the
38 policyholder elects, said amount to be deducted from the amounts
39 otherwise due to such person subject to the deduction. Any person
40 electing such an endorsement, or otherwise subject to such an
41 endorsement as a result of the policyholder’s election, shall have
42 no right to claim or to recover any amount so deducted from any
43 owner, registrant, operator or occupant of a motor vehicle or any
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person or organization legally responsible for any such owner’s,
registrant’s, operator’s or occupant’s acts or omissions.
A claimant under personal injury protection coverage for loss
of wages or salary, or their equivalent, shall have an affirmative
duty to report to the insurer all earnings from employment,
including wages or salary and earnings from self-employment,
during the time periods for which lost wages, salary or earnings
are claimed. Insurers shall notify claimants of such duty on a form
approved by the Commissioner. Such form shall indicate that
failure to report earnings may subject the claimant to civil or
criminal penalties, and shall further indicate that failure to file an
earnings report on a form approved by the Commissioner within
thirty days of an insurer’s request for such filing may result in the
insurer’s denial or suspension of lost wage benefits; provided,
however, that no claimant shall be required to file an earnings
report more often than once every six months. Any person who
knowingly violates the requirements of this paragraph with the
intent to injure, defraud or deceive, shall be punished in accordance with section one hundred eleven B of Chapter two hundred
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SECTION 10. Section one hundred thirteen B of Chapter one
hundred seventy-five of the General Laws, as appearing in
the 1990 Official Edition, is hereby amended by inserting after the

first paragraph, the following:—
In approving rates filed for coverages, the commissioner shall
determine them to be adequate, just, reasonable, and nondiscriminatory. Rating plans shall provide for cross-subsidies within the
Commonwealth so that no territory’s rate for any coverage shall
be more than 5 times the lowest rates proposed by a carrier, if
filing individually, or a rating bureau’s rate, if the carrier subscribes
thereto. For policy years beginning on or after January 1, 2000,
rating bureaus shall file advisory rates and/or loss costs at
least 60 days before the effective date of such rates.

SECTION 11. Section one hundred thirteen Cof said Chapter
2 one hundred seventy-five, as so appearing, is hereby amended by
3 striking out the second paragraph and inserting in place thereof
4 the following;—
1
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5
Except for coverages which insurers may refuse to offer under
6 the provisions of paragraph (A) of section one hundred and thir-7 teen H, no company shall issue such motor vehicle liability poli-8 cies or act as surety upon such motor vehicle liability bonds
9 unless it makes a mandatory offer to issue to any person pur-10 chasing such policy or bond, at his option, additional coverage,
11 as follows;
12
(a) in the case of persons purchasing tort liability coverage as
13 defined in section thirty-four Aof Chapter ninety, additional cov-14 erage beyond that required by section thirty-four A of Chapter
15 ninety, of at least fifteen thousand dollars on account of injury to
16 or death of one person and at least forty thousand dollars on
17 account of any one accident resulting in injury to or death of more
18 than one person, and of the combination of bodily injury liability
19 off the ways of the commonwealth and liability for guest occu-20 pants on and off the ways of the commonwealth, of medical cov-21 erage, so-called to a limit of at least fifty thousand dollars or one
22 hundred thousand dollars, or fire and theft coverage and com-23 prehensive coverage as limited by section one hundred and thir-24 teen O, and of uninsured motor vehicle coverage as defined in
25 section thirty A of Chapter ninety, additional coverage beyond
26 that required by section II3L of at least fifteen thousand dollars
27 on account of injury to or death of one person and forty thousand
28 dollars on account of any one accident resulting in injury to or
29 death of more than one person, provided that the total amount of
30 uninsured motor vehicle coverage chosen shall not exceed the
31 total amount of bodily injury coverage chosen, and
(b) in the case of any person purchasing personal injury protec32
-33 tion coverage as defined in section thirty-four A of Chapter
34 ninety, additional coverage beyond that required by section thirty-35 four Aof Chapter ninety, of fifty thousand dollars or one hundred
36 thousand dollars for personal injury protection coverage, of at
37 least fifteen thousand dollars on account of injury to or death of
38 one person and at least forty thousand dollars on account of any
39 one accident resulting in injury to or death of more than one
40 person, and of the combination of bodily injury liability off the
41 ways of the commonwealth and liability for guest occupants on
42 and off the ways of the commonwealth, or fire and theft coverage
43 and comprehensive coverage as limited by section one hundred
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44 and thirteen O, and of uninsured motor vehicle coverage, addi-

-45 tional coverage beyond that required by section one hundred and
46 thirteen L of at least fifteen thousand dollars on account of injury
47 to or death of one person and forty thousand dollars on account of
48 any one accident resulting in injury to or death of more than one
49 person, provided that such additional amount of uninsured motor
50 vehicle coverage chosen shall not exceed the amount of additional
51 bodily injury coverage chosen under this section.
Notwithstanding any other provision of the law to the contrary,
52
53 insurers shall not offer or provide any amount of medical cov-54 erage so-called, to insureds who purchase personal injury protec-55 tion coverage. Medical coverage, so-called, shall not pay for or
56 reimburse expenses for medical, surgical, X-ray and dental serv-57 ices, including prosthetic devices and necessary ambulance, hos-58 pital, professional nursing and funeral services if, and to the
59 extent that, such expenses have been or will be compensated, paid
60 or indemnified pursuant to any policy of health, sickness or dis-61 ability insurance or any contract or agreement of any group, orga-62 nization, partnership or corporation to provide, pay for or
63 reimburse the cost of medical, hospital dental or other health care
64 services. No policy of health, sickness or disability insurance and
65 no contract or agreement of any group, organization, partnership
66 or corporation to provide, pay for or reimburse the cost of med-67 ical, hospital, dental or other health care services, shall deny cov-68 erage for said expenses because of the existence of medical
69 coverage, so-called. Notwithstanding the provisions of section
70 seventy A of Chapter one hundred and eleven of the General
71 Laws, no entity which is the source of the provision, payment or
72 reimbursement of said expenses shall recover any amount against
73 the claimant nor shall it be subrogated to the rights of the claimant
74 nor shall it have a lien against the claimant’s medical coverage,
75 so-called, on account of its provision, payment of reimbursement
76 of said expenses. If the claimant has a policy of insurance which
77 provides health benefits or income disability coverage, and the
78 claimant is unwilling or unable to pay the costs of renewing or
79 continuing that policy of insurance in force, the insurer providing
80 medical coverage, so-called, to the claimant may tender to the
81 claimant the cost of maintaining the said policy in force for a two-82 year period. Upon receipt of such tender, the claimant shall
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83 continue such policy of insurance, or an equivalent policy in force
84 for the two-year period. Nothing in this subsection shall be con-85 strued to compel a claimant to renew or maintain any policy of
86 insurance in force prior to receipt of the said tender, or to interfere
87 in any way with the claimant’s choice of physician or course of
88 medical treatment.
SECTION 12. Chapter two hundred thirty-one of the General
1
2 Laws, as so appearing, is hereby further amended by inserting
3 after section sixty, the following new section:
4
Section 60J. In every claim or tort brought as a result of bodily
5 injury, sickness, or disease, arising out of the ownership, opera-6 tion, maintenance, control or use of a motor vehicle within this
7 commonwealth by the defendant in which the plaintiff seeks to
—

8 recover for the costs of medical care, custodial care or rehabilita-9 tion services, loss of earnings or other economic loss, prior to
10 entry of judgment the court shall hear evidence as to the amount
11 of any such special damages which a defendant claims was
12 replaced, compensated or indemnified including but not limited to
13 benefits recovered pursuant to the United States Social Security
14 Act, any state or federal income disability, veteran benefit or
15 worker’s compensation act, any health, sickness or income dis-16 ability insurance, any accident insurance that provides health ben-17 efits or income disability coverage, any contract or agreement to
18 continue to pay, in whole or in part, the plaintiff’s wages, salary or
19 income, or any other collateral source of benefits whatsoever
20 except for gratuitous payments or gifts.
21
If the court finds that any such cost or expense was replaced,
22 compensated, or indemnified from any collateral source, it shall
23 reduce the amount of the award by such finding.
24
In actions which are tried to a jury, the court alone shall con-25 sider evidence during the course of the trial, but shall separately
26 set forth in its findings of fact and rulings of law the court’s find-27 ings as to the plaintiff’s collateral source benefits.
28
Notwithstanding the provisions of section seventy A of chapter
29 one hundred and eleven of the General Laws, no entity which is
30 the source of the collateral benefits by which the court has
31 reduced the award to the plaintiff hereunder shall recover any
32 amount against the plaintiff, nor shall it be subrogated to the
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rights of the plaintiff against the defendant, nor shall it have a lien
against the plaintiffs judgment, on account of its payment of the
benefits by which the court has reduced the amount of the plaintiff’s judgment; provided that, if the plaintiff has received compensation or indemnification from a collateral source whose right
of subrogation is based in any federal law, the court shall not
reduce the award by the amounts received prior to judgment from
such collateral source and such amounts may be recovered with
such federal law.
During the pendency of any such action, if a plaintiff has a
policy of insurance which provides health benefits or income disability coverage, and the plaintiff is unwilling or unable to pay the
costs of renewing or continuing that policy of insurance in force, a
defendant may tender to the plaintiff the cost of remaining the
said policy in force. Upon receipt of tender, the plaintiff shall continue such policy of insurance in force. Nothing in this subsection
shall be construed to compel a plaintiff to renew or maintain any
policy of insurance in force prior to receipt of the said tender,
or to interfere in any way with the plaintiffs choice of physician or
course of medical treatment.
SECTION 13. Subsection (j) of section one of Chapter 338 of the
Acts of 1990 is hereby amended by striking out said subsection in its
entirety and inserting in place thereof the following:—
In the absence of actual malice or bad faith, no insurer, member
of said insurance fraud bureau, member of said governing board,
or an employee or agent of said insurance fraud bureau, member
of said governing board, or an employee or agent of said insurance fraud bureau or other person subject to the provisions of this
section, or an employee, agent or attorney of such insurer or
person, shall be subject to civil or criminal liability in a cause of
action of any kind for furnishing any evidence or information to
said governing board, or member, employee, or agent of said
insurance fraud bureau or other insurer relating to an investigation
conducted involving a suspected fraudulent insurance transaction.

SECTION 14. Section twenty-six of chapter ninety of the General
1
2 Laws, as appearing in the 1990 Official Editions is hereby amended
3 by inserting after the first sentence, the following sentence:
Such
—
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4 report shall at a minimum provide a section for the name and

5 address of the operator, a section for the names and addresses of
6 all occupants in the vehicle at the time of the accident and a
7 section for the names and addresses of any witnesses, and shall be
8 signed under the penalties of perjury.
SECTION 15. Section thirty B of said chapter ninety, as so
1
is hereby amended by striking out the first paragraph in
appearing,
2
3 its entirety and inserting in its place thereof, the following:
The registrar shall accept a certificate as defined in section
4
5 thirty-four A from any person applying for registration of a motor
6 vehicle. Such certificate of an insurance or surety company shall
7 be in a form prescribed by the commissioner of insurance, shall
8 contain the recitals required by said section thirty-four A and such
—

9 other information as said commissioner may require. Such certificate shall be executed in the name of the insurance or surety company by one of its officers, or by an employee for the company, or
by an agent of the company licensed under section one hundred
sixty-three of chapter one hundred and seventy-five to solicit
for and to negotiate motor vehicle liability policies or
applications
14
15 bonds, or by a broker assigned as an exclusive representative pro-16 ducer to a servicing carrier pursuant to the plan established by
17 section one hundred thirteen H of chapter one hundred seventy-18 five, or on behalf of such insurance agent or broker by an
19 employee authorized to do so by such insurance agent or broker.
20 No other person shall execute or issue such a certificate

-10
-11
12
13

SECTION 16. Chapter ninety of the General Laws, as so appear1
-2 ing, is hereby amended by adding after section twenty-six A, the

3
4
5
6
7
8
9
10

following new section:Section 268. No employee of any law enforcement agency
shall allow any person, including an attorney, health care provider,
or their agents, to examine or obtain a copy of any accident report
or related investigative report when the employee knows or should
reasonably know that the request for access to the report is for
commercial solicitation purposes. No person shall request any law
enforcement agency to permit examination or copying of any such
11 report for commercial solicitation purposes. A request to examine
12 or obtain a copy of a report shall be considered for “commercial
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13 solicitation purposes” if made at a time when there is no relation-14 ship between the person requesting the report (or his principal)
15 and any party to the accident, and there is no apparent reason for
16 the person to request the report other than for purposes of solic-17 iting a business or commercial relationship. A “commercial solici-18 tation purpose” shall include insurance-related property damage of
19 motor vehicles and repairs of public ways and related public
20 appurtenances, whether or not covered by insurance. No person
21 having a financial interest in the repair of property damage, shall
22 request any law enforcement agency to permit examination or to fur-23 nish a copy of any such report for “commercial solicitation pur-24 poses.” All persons, except law enforcement personnel and persons
25 named in the repob, shall be required to submit a separate written
26 request to the law enforcement agency for each report. Such written
27 request shall state the requester’s name, address, and a statement
28 signed under the penalties of perjury that the intended use is not for
29 commercial solicitation purposes. The law enforcement agency shall
30 file each written report with the original report. No person shall
31 knowingly make any false statement in any such written request.
32 Any person convicted of a violation of this section shall be subject
33 to a fine of no less than ten thousand dollars.
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SECTION 17. Section ninety of Chapter one hundred twelve of
the General Laws, as appearing in the 1990 Official Edition, is
hereby amended by adding the following five paragraphs:—
Every insurer or risk management organization which provides
professional liability insurance to a registered chiropractor shall
report to the board any claim or action for damages for personal
injuries alleged to have been caused by error, omission, or negligence in such performance of such chiropractor’s professional
services where such claim resulted in: (a) a final judgment in
favor of the claimant in any amount; (b) a settlement with the
claimant in any amount; or (c) a final disposition not resulting in
payment on behalf of the insured. Reports shall be filed with the
board no later than thirty days following the occurrence of any
event listed in (a), (b), or (c), above. Such reports shall be in
writing on a form prescribed by the board and shall contain the
following information: (a) the name, address, specialty coverage,
and policy number of the chiropractor against whom the claim is
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18 made; (b) the name, address, and age of the claimant or plaintiff;
19 (c) the nature and substance of the claim; (d) the date when and
20 place at which the claim arose; (e) the amounts paid, if any, and
21 the date and manner of disposition, judgment, settlement, or other-22 wise; (f) the date and reason for final disposition, if no judgment
23 or settlement; and (g) such additional information as the board
24 shall require. No insurer or its agents or employees shall be liable
25 in any cause of action arising from reporting to the board as
26 required in this section.
Any officer or employee of an agency, executive office, depart27
-28 ment, board, commission, bureau, division or authority of the
29 commonwealth, or of any political subdivision thereof which is
30 engaged in the provision or oversight of medical or health serv-31 ices, shall report to the board of registration in chiropractic any
32 person whom there is reasonable basis to believe has violated sec-33 tions ninety or ninety-three or any of the regulations of the board,
34 except as otherwise prohibited by law.
35
Any professional chiropractic association, society, body, pro-36 fessional standards review organization, or similarly constituted
37 professional organization, whether or not such association,
38 society, body, or organization is local, regional, state, national, or
39 international in scope, shall report to the board of registration in
40 chiropractic any disciplinary action taken against any of the
41 board’s licensees. Such report of disciplinary action shall be filed
42 with the board within thirty days of such disciplinary action, shall
43 be in writing, and shall be mailed to the board by certified or
44 register mail. “Disciplinary action” includes, but is not limited
45 to, revocation, suspension, censure, reprimand, restriction, non-46 renewal, denial, or restriction of privileges, or resignation.
47 A denial or restriction of privileges or a resignation shall be
48 reported only when the resignation or the denial or restriction of
49 privileges is related in any way to (a) the applicant’s competence
50 to practice chiropractic, or (b) a complaint or allegation regarding
51 any violation of law or regulation, including, but not limited to the
52 regulations of the board, or hospital, health care facility or profes-53 sional health care association bylaws, whether or not the com-54 plaint or allegation specifically cites violation of a specified law,
55 regulation, or bylaw.
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Any registered chiropractor who does not possess professional
liability insurance shall report to the board every settlement
or arbitration award of a claim or action for damages for death or
personal injury caused by negligence, error or omission in practice, or the unauthorized rendering of professional services by
such chiropractor. Such report shall be made within thirty days
after any such settlement agreement has been reduced to writing
thereto or thirty days after service of such arbitration award on the
parties and signed by all the parties. Failure of the chiropractor to
comply with the provisions of this section is an offense punishable
by a fine of not more than five hundred dollars.
Knowing and intentional failure to comply with the provisions
of this section, or conspiracy or collusion not to comply with the
provisions of this section, or to hinder or impede any other person
in such compliance is an offense punishable by a fine of not less
than five thousand dollars nor more than fifty thousand dollars.
No person who reports information to the board as required In this
section or as required in any other law or regulation shall be liable
in any cause of action arising out of such report provided that
such person acts in good faith and with a reasonable belief that
such report was required. If such an action is instituted against
a person who reports to the board, and such action is determined
by the court to be insubstantial, frivolous, and not advanced in
good faith, then such person defending such action may be
awarded attorney’s fees and other costs and expenses incurred in
defending against such action pursuant to section six Fof Chapter

81
82 two hundred thirty-one.

1
SECTION 18. Section ninety-three of said Chapter one hundred
2 twelve, as so appearing, is hereby amended by adding the follow-

-3 ing three paragraphs:—
4
The board shall, after proper notice and hearing, adopt rules
5 and regulations regarding the suspension or revocation of license
6 to practice chiropractic. Said regulations shall include, but not be
7 limited to, prohibitions of the following conduct by licensees:
8
(a) fraudulent procurement of a certificate of registration or its
9 renewal, (b) commitment of an offense against any provision of
10 the laws of the commonwealth relating to the practice of chiro-11 practic, (c) conduct which places into question the chiropractor’s
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12 competence to practice chiropractic, including but not limited

13 to gross misconduct in the practice of chiropractic or practicing
14 chiropractic fraudulently, (d) practicing chiropractic while the
15 ability to practice is impaired by alcohol, drugs, physical dis-16 ability or mental instability, (e) knowingly permitting, aiding or
17 abetting an unlicensed person to perform activities requiring a
18 license, (f) conviction of a criminal offense which reasonably calls
19 into question the ability to practice chiropractic, (g) continuing
20 to practice while registration is lapsed, suspended, or revoked,
21 (h) practicing chiropractic deceitfully or engaging in conduct
22 which has the capacity to deceive or defraud, (i) violation of a
23 statute or a regulation of the board, (j) malpractice within the
24 meaning of Chapter one hundred twelve of the General Laws,
25 (k) misconduct in the practice of chiropractic, (1) knowingly and
26 willfully providing excessive treatment or issuing exaggerated or
27 excessive bills which are intended to cause or permit the patient to
28 incur excessive health care expenses; and (m) failing to report to
29 the board any disciplinary action taken against the licensee by
30 another licensing jurisdiction, health care institution, professional
31 society or association, or any government agency.
32
The board shall have the power to suspend the license of any
33 chiropractor to practice chiropractic in the commonwealth, and
34 any chiropractor whose license has been suspended, revoked or
35 terminated shall be prohibited from deriving any income directly
36 or indirectly from the practice of chiropractic. During the time of
37 the suspension, the suspended chiropractor may not earn any
38 income, including but not limited to any salary, fee, allowance
39 dividend, bonus, or compensation of any kind whether as an
40 employee, assistant, partner, consultant, shareholder, or by any
41 other direct or indirect relationship with a chiropractor or an entity
42 which derives income from the practice of chiropractic. Any
43 chiropractor who knowingly allows, acquiesces or participates in
44 the payment of income to a suspended chiropractor shall be held
45 in violation of this chapter and subject to suspension. The board
46 may suspend or refuse to renew a license pending a hearing on the
47 question of revocation if the board determines the health safety or
48 welfare of the public necessitates such summary action.
1
SECTION 19. Section sixty B of Chapter two hundred thirty-2 one of the General Laws, as appearing in the 1990 Official
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3 Edition, is hereby amended by inserting after the word “medicine”,
or to the board of registration which licenses
4 the following words:
5 the specialty or type of health care practiced by the defendant.
—

1
2

3
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SECTION 20. Chapter one hundred seventy-five of the Genera!
Laws, as appearing in the 1990 Official Edition, is hereby
amended by inserting after section twenty-two E, the following
sections:
Section 22F. Every insured or person claiming coverage under
any policy or bond insuring persons or risks in the commonwealth
shall, as often as may be reasonably required, submit to oral examination under oath within the commonwealth by any person designated by the insurer, and shall subscribe transcripts of the same
under the penalties of perjury; and shall, as often as may be reasonably required, produce for examination all books, records and documents relating to the loss, the circumstances thereof, and the
extent of injuries or damages claimed, at such reasonable times and
places as may be designated by the insurer or its representatives,
and shall permit extracts and copies thereof to be made.
Section 22G. Every insured or person claiming coverage under
any policy or bond insuring persons or risks in the commonwealth
with respect to any claim or action in which compensation for
bodily or personal injury is sought, or in which the necessity, adequacy or appropriateness of any course of medical or chiropractic
treatment, testing or diagnostic procedures is contested, shall
submit to physical examinations by physicians selected by the
insurer as often as may be reasonably required, but not in excess
of once per six months. In connection with any such examination,
every insured or person claiming coverage shall produce upon
request to any insurer, or execute all necessary medical authorizations to enable said insurer itself to obtain, certified copies of all
records pertaining to the medical, hospital, dental, nursing, chiropractic, psychological or psychiatric treatment, therapy, condition,
prognosis or diagnosis of such insured or person claiming coverage, and all records otherwise pertaining to the ground or basis
of the claim for coverage of such insured or person. If an attorney
has filed a written appearance for the insured or person claiming
coverage, such notice of physical examination may be given to
said attorney.
—
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1

SECTION 21. Section two of Chapter one hundred seventysix
-2
D of the General Laws, as appearing in the 1990 Official
3 Edition, is hereby amended by adding the following paragraph:—
4
An insurer shall not be subject to the provisions of this chapter
5 or section three of Chapter ninety-three Aof the General Laws to
6 the extent that it refuses to pay a claim which is the subject of an
7 ongoing investigation conducted by the attorney general or any
8 district attorney, any local, county, state or federal law enforce-9 ment authorities, the state fire marshal or any local fire depart-10 ment, the fraud bureau established by Chapter 338 of the Acts
11 of 1990, as amended, or a special investigative unit established by
12 the plan described in section one hundred thirteen H of Chapter
13 one hundred and seventy-five or by any member thereof pursuant
14 to the requirements of said section one hundred thirteen H, pro-15 vided that any referral to said fraud bureau or special investigative
16 unit is reasonably based on information in the possession of the

17 insurer

at

the time the referral is made.

1
SECTION 22. Chapter two hundred twenty-one of the General
2 Laws, as appearing in the 1990 Official Edition, is hereby amended
3 by adding after section forty-one the following section:—
4
Section 41 A. An attorney shall not, in person or otherwise,
5 directly or indirectly, solicit any person with whom the attorney
6 has no family or prior professional relationship for or concerning
7 the professional engagement of said attorney, his firm, partners or
8 associates, or any other lawyer affiliated with the attorney or his

9 firm, including but

not

limited to solicitation of any cause of action

10 for injury, sickness, or disease arising from an accident or disaster
11 involving the person to whom the solicitation is addressed, or a
12 relative of that person. An attorney shall not permit employees or
13 agents of the attorney, his firm, partners or associates, to solicit in

14 the attorney’s behalf or for the attorneys benefit.
SECTION 23. Said Chapter two hundred twenty-one, as so
1
2 appearing, is further amended by adding after section forty-two,
3 the following section:—
4

Section 42A. An attorney shall not make or permit to be made a
5 false, misleading, deceptive, or unfair communication about the
6 attorney or the attorney’s services. A communication violates this
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7 section if it: (1) contains a material misrepresentation of fact or law
8 or omits a fact necessary to make the statement considered as a
9 whole not materially misleading; or (2) is likely to create an unjusti10 fied expectation about results the attorney can achieve or states or
11 implies that the attorney can achieve results by means that violate
12 the code of professional responsibility, or such other canons of
13 ethics and disciplinary rules regulating the practice of law as pro-14 mulgated by the supreme judicial court, or other laws; or (3) com-15 pares the attorney’s services with other attorney’s services, unless
16 the comparison can be factually substantiated; or (4) contains a
17 testimonial.
18
Every advertisement and every written communication that con-19 tains information about the attorney’s fee, including those which

20 indicate no fee will be charged in the absence of a recovery, shall
21 disclose whether the client will be liable for any expenses in addition
22 to the fee. Additionally, advertisements and written communications
23 indicating that the charging of a fee is contingent on outcome or that
24 the fee will be a percentage of the recovery shall disclose: (1) that
25 the client will be liable for expenses regardless of outcome, if the
26 attorney so intends to hold the client liable; (2) whether the per-27 centage fee will be computed before expenses are deducted from the
28 recovery, if the attorney intends to compute the percentage fee
29 before deducting the expenses and (3) that the percentage level of
30 the fee is not set by statute or court rule, but is negotiable between
31 each attorney and client.
An attorney who advertises a specific fee or range of fees for a
32
33 particular service shall honor the advertised fee or range of fees
34 for at least ninety days unless the advertisement specified a
35 shorter period; provided, that for advertisements in the yellow
36 pages of telephone directories or other media not published more
37 frequently than annually, the advertised fee or range of fees shall
38 be honored for no less than one year following publication.
39
Nothing in this section shall prohibit an attorney or law firm from
40 permitting the inclusion in law lists and law directories intended pri-41 marily for the use of the legal profession of that information which
42 has traditionally been included in these publications.
43
An attorney shall retain a copy or recording of any advertise-44 ment or recorded communication for three years after its last dis-45 semination along with a record of when and where it was used, for
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46 review by the board of bar overseers or the attorney general of the
47 commonwealth.
An attorney shall not enter into an agreement for, charge,
48
49 or collect a fee generated by employment through advertising or
50 solicitation not in compliance with the provisions of this chapter
51 or rule of the supreme judicial court. The board of bar overseers
52 of the supreme judicial court and the attorney general of the com-53 monwealth are authorized and required to regulate attorney adver-54 tising and solicitation as provided in this chapter or, if not less
55 restrictive, by rule of the supreme judicial court.
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SECTION 24. Chapter two hundred thirty-one of the General
Laws is hereby amended by striking out sections six B and six C
and by inserting in place thereof the following:—
Section 68. In any action in which a verdict is rendered or finding
made or an order for judgment made for pecuniary damages for personal injuries to the plaintiff or for consequential damages, or for
damage to property, there shall be added by the clerk of the court
to the amount of damages interest thereon to be calculated from
the date of the commencement of the action at a rate equal to the
coupon issue yield equivalent (as determined by the Secretary of
the Treasury) of the average accepted auction price for the last
auction of fifty-two week United States Treasury Bills settled
immediately prior to the date on which the action was commenced. The Director of the Administrative Office of the
Massachusetts Superior Court shall distribute notice of that rate
and any changes in it to all Superior Court judges.
Section 6C. In all actions based on contractual obligations,
upon a verdict, finding or order for judgment for pecuniary damages, interest shall be added by the clerk of the court to the
amount of damages at the contract rate, if established, or at a rate
equal to the coupon issue yield equivalent (as determined by the
Secretary of the Treasury) of the average accepted auction price
for the last auction of 52 week United States Treasury Bills settled
immediately prior to the date of the breach or demand. The
Director of the Administrative Office of the Massachusetts
Superior Court shall distribute notice of that rate and any changes
in it to all Superior Court judges. Interest awarded under this
section shall be computed daily to the date of the payment, and
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29 shall be compounded annually. If the date of the breach or demand
30 is not established, interest shall be added by the clerk of the court
31 from the date of the commencement of the action.
1
SECTION 25. Section six E of Chapter two hundred thirty-one
2 of the General Laws, as so appearing, is hereby amended by
3 striking out lines 3 through 5, inclusive, and inserting in place
4 thereof the following:—
5
“court,” the supreme judicial court, the appeals court, the supe-6 rior court, the district court and any municipal court, the land
7 court, any probate and family court, any housing court, and any

8 judge or justice thereof.
1

2
3
4

5
6
7
8

9
10
11

12
13
14

15
16
17

18
-19
20
21
22
23
24
25
26

SECTION 26. Chapter two hundred thirty-one of the General
Laws, as so appearing, is hereby further amended by inserting
after section six J, the following section:
Section 61. In any action of tort brought as a result of bodily
injury, sickness, disease or death arising out of the ownership,
operation, maintenance, control or use of a motor vehicle within
this commonwealth, at any time more than 10 days before trial
begins, a defending party may serve upon the adverse party an
offer to allow judgment to be taken against said defending party
for the money or property or to the effect specified in the offer,
with costs then accrued. If within 10 days after the service of the
offer the adverse party serves written notice that the offer is
accepted, either party may then file with the court the offer and
notice of acceptance together with proof of service thereof and
thereupon the clerk shall enter judgment. An offer not accepted
shall be deemed withdrawn and evidence thereof is not admissible
except in a proceeding to determine costs and attorney’s fees.
If after an offer is made but not accepted and the judgment exclusive of interest from the date of offer that is ultimately obtained by
the offeree is not more favorable than the offer, the offeree must
pay the costs and all reasonable attorneys fees of the defending
party incurred after the making of the offer. The fact that an offer is
made but not accepted does not preclude a subsequent offer. When
the liability of one party to another has been determined by verdict,
order or judgment, but the amount or extent of the damages
remains to be determined by further proceedings, the party
—
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27 adjudged liable may make an offer of judgment, which shall have
28 the same effect as an offer made before trial if it is served within a
29 reasonable time not less than 10 days prior to the commencement
30 of hearings to determine the amount or extent of damages.
1

2
3
4

5
-6
7
8

9
10
11

12

SECTION 27. Section ten of Chapter two hundred sixty-six of
the General Laws, as so appearing, is hereby repealed, and in its
place is inserted the following:—
Whoever, knowingly and with intent to injure, defraud or
deceive any insurer, sets fire to, or attempts to set fire to, or whoever causes to be burned, or whoever aids, counsels or procures
the burning of, a building, or any goods, wares, merchandise or
other chattels, belonging to himself or another and which are at
the time insured against loss or damage by fire shall be punished
by imprisonment in the state prison for not more than five years or
in a jail or house of correction for not less than six months nor
more than two and one-half years or by a fine of not less than one
thousand nor more than fifty thousand dollars, or by both such

13
14 fine and imprisonment.

15
The court shall, after conviction, conduct an evidentiary
16 hearing to ascertain the extent of the damages or financial loss
17 suffered as a result of the defendant’s crime. A person found
18 guilty of violating this section shall, in all cases, upon conviction,
19 in addition to any other punishment, be ordered to make restitu-20 tion for any financial loss sustained to an aggrieved person as a
21 result of the commission of the crime. Such restitution shall be
22 ordered in accordance with the provisions contained in section
23 one hundred and eleven Bof Chapter two hundred and sixty-six.
1
SECTION 28. Section twenty-eight of Chapter two hundred
2 sixty-six of the General Laws, as so appearing, is hereby amended

3 by striking

out

in line 9, the word “two” and inserting in its place

4 thereof the following word:— five.

SECTION 29. Said section twenty-eight of said Chapter two
hundred
sixty-six, as so appearing, is hereby further amended by
2
out
3 striking
in line 20, the words “one year” and inserting in its
two years.
4 place thereof the following words:
1

—■
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SECTION 30. Said section twenty-eight of said chapter two

2 hundred sixty-six, as so appearing, is hereby further amended by
3 striking out in line 22, the words “one year” and inserting in its
4 place thereof the following words:— two years.

SECTION 31. Section one hundred eleven B of said Chapter
1
2 two hundred sixty-six, as so appearing, is hereby further amended

3 by deleting the first paragraph, and inserting in its place the
4 following three paragraphs;—
5
Notwithstanding any provision of section one hundred and
6 eleven A of Chapter two hundred and sixty-six to the contrary,
7 any person who knowingly and with intent to injure, defraud or
8 deceive any insurer, presents or causes to be presented to any
9 insurer any statement, representation, submission, notice or proof
10 of loss in support of or forming a part of an insurance claim,
11 application, extension or renewal, that contains any false, incom-12 plete or misleading information concerning any fact or thing
13 material to the motor vehicle insurance claim; and any person who
14 knowingly and with the intent to injure, defraud or deceive any
15 insurer, assists, abets, solicits or conspires with another to prepare
16 or make any statement, representation, submission, notice or proof
17 of loss that is intended to be presented to any insurer in connec-18 tion with, or in support of, an insurance claim, application, exten-19 sion or renewal that contains any raise, incomplete or misleading
20 information concerning any fact or thing material to the insurance
21 claim; and any person who customarily garages a motor vehicle in
22 any state or jurisdiction outside the commonwealth for the pur-23 pose of avoiding payment of Massachusetts sales tax,
24 Massachusetts automobile excise tax, any Massachusetts motor
25 vehicle insurance, or the cost of obtaining a Massachusetts regis-26 tration plate; and any person who knowingly makes or knowingly
27 assists, abets, solicits or conspires with another to make any false
28 or misleading statement, representation, submission, or otherwise
29 causes to be filed a false report of a theft, destruction, damage or
30 conversion of any property to any insurer, law enforcement
31 agency, the Registry of Motor Vehicles or any other governmental
32 agency; and any person who receives compensation, a reward, or
33 anything of value in return for providing names, addresses, tele-34 phone numbers, or other identifying information of victims
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35 involved in motor vehicle accidents to an attorney or health care
36 provider which results in employment of the attorney or health
37 care provider by the victims involved in motor vehicle insurance
38 claim or suit, and any owner, administrator or employee of any
39 health care facility who knowingly and to injure, defraud or
40 deceive, allows the use of such facility by any person in further-41 ance of a scheme or conspiracy to violate the provisions of this
42 section shall be punished by imprisonment in the state prison for
43 not more than five years, or by imprisonment in a house of correc-44 tion for not less than six months nor more than two and one-half
45 years, or by a fine of not less than one thousand nor more than
46 fifty thousand dollars, or by both such fine and imprisonment.
Any attorney who with respect to a tort or insurance claim
47
48 arising out of a motor vehicle accident, compensates or gives any-49 thing of value to any person not admitted to the Massachusetts bar
50 to recommend or secure employment of said attorney by a client
51 or as a reward for having made a recommendation resulting in
52 employment by a client, shall be deemed to have violated this
53 section and shall be punished accordingly; except that an attorney
54 may pay the reasonable costs of advertising, written communica-55 tion, or may make a referral and receive compensation as per-56 mitted by the rules of professional conduct promulgated by the
57 Supreme Judicial Court, or the usual charges of not-for-profit
58 lawyer referral service or other legal service organization. Upon a
59 conviction or finding of sufficient facts by a court concerning the
60 violation of this paragraph, the prosecutor shall certify the same to
61 the board of bar overseers which shall institute disciplinary pro-62 ceedings against the offending attorney.
63
Any health care provider, who, with respect to a tort or insur-64 ance claim arising out of a motor vehicle accident, compensates or
65 gives anything of value to a person to recommend or secure the
66 provider’s service to or employment by a patient or as a reward
67 for having made a recommendation resulting in the provider’s
68 service to or employment by a patient shall be deemed to have
69 violated this section and shall be punished accordingly; except
70 that the provider may pay the reasonable cost of advertising,
71 written communication or the usual charges of a health care
72 referral service as permitted by rules of professional conduct.
73 Upon a conviction of an offense provided for by this paragraph,
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74 the prosecutor shall certify such conviction to the appropriate

75 licensing authority or board ofregistration.
SECTION 32. The provisions of this act are hereby declared to
1
be
severable and if any such provisions or the application of such
2
to any person or circumstances shall be held to be
provisions
3
4 invalid or unconstitutional, such invalidity or unconstitutionality
5 shall not be construed to affect the validity or constitutionality of

6 any of the remaining provisions of this act or the application of
7 such provisions to persons or circumstances other than those as to
8 which it is held invalid.
SECTION 33. Section twelve of this act shall take effect on the
2 first of November, nineteen hundred and ninety-three. The
3 remaining sections of this act shall take effect on the first of
4 January, nineteen hundred and ninety-four.
1
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