
No. 1921
By Mr. Scaccia of Boston, petition of Angelo M. Scaccia for legis-

lation to establish the children and disabled persons protection
division within the office of the Inspector General. Human Services
and Elderly Affairs.

e Commontoealtt) of jHagsacfjusctts!

In the Year One Thousand Nine Hundred and Ninety-Seven

An Act establishing the children and disabled persons protec-

tion DIVISION WITHIN THE OFFICE OF THE INSPECTOR GENERAL.

1 Chapter 19C of the General Laws is hereby amended by striking
2 out all after the enacting clause and inserting in place thereof, the
3 following:

4
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CHAPTER 19C.
CHILDREN AND DISABLED PERSONS

PROTECTION DIVISION.

Section 1. As used in this chapter, the following words shall,
8 unless the context requires otherwise or is specifically prescribed,
9 have the following meanings:

10 “Abuse”, an act or omission which results in serious physical or
11 emotional injury to a child or disabled person including uncon-
-12 sented to sexual activity; the use of medication, isolation or use of
13 physical restraints which harm or are likely to harm a child or dis-
-14 abled person; and failure to provide treatment and services neces-
-15 sary to maintain the health and safety of the child or disabled
16 person.
17 “Caretaker”, a child or disabled person’s parent, guardian or
18 other person or agency, a contractor with a state agency or a con-
-19 tractor’s agent, responsible for a child or disabled person’s health
20 or welfare, whether in the same home as the child or disabled
21 person, a relative’s home, a foster home or any other day or
22 dential setting.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:
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23 “Child”, a child below the age of seventeen, who is in the cus-
-24 tody of the department of social services or the responsibility for
25 the child has been transferred to said department.
26 “Contractor”, any person, corporation, partnership, business,
27 union, committee, or other organization, entity or group of indi-
-28 viduals.
29 “Department”, the department of mental health, the department
30 of mental retardation, the massachusetts rehabilitation commis-
-31 sion, and the department of social services.
32 “Division”, the children and disabled persons protection divi-
-33 sion within the office of the inspector general established pursuant
34 to section two.
35 “Disabled person”, a person (between the ages of eighteen to
36 fifty-nine, inclusive) who is mentally retarded, as defined by sec-
-37 tion one of chapter one hundred and twenty-three B, or who is
38 otherwise mentally or physically disabled and as a result of such
39 mental or physical disability is wholly or partially dependent on
40 others to meet his daily living needs; including all persons who
41 are over the age of eighteen and are mentally retarded, otherwise
42 mentally disabled, or physically disabled, and reside in a state
43 school, state hospital, or any residential setting operated by a state
44 agency, contractor with a state agency or such contractor’s agent
45 which provides services to disabled persons, or have as their care-
-46 taker a state agency, as defined in this chapter.
47 “General counsel” or “counsel”, the general counsel of the
48 executive office of health and human services.
49 “Inspector general”, the inspector general of the commonwealth
50 appointed pursuant to section 2of chapter 12A.
51 “Mandated reporter”, shall include but not be limited to any
52 physician, registered nurse, licensed practical nurse, nurse’s aide,
53 medical intern, hospital personnel engaged in the examination,
54 care or treatment of children or disabled persons; a medical exam-
-55 iner, coroner, pharmacist, dentist, psychologist, chiropractor, podi-
-56 atrist, osteopath, public or private school teacher, educational
57 administrator, guidance or family counselor, day care worker, pro-
-58 bation officer, social worker, foster parent, police officer, fire
59 fighter, emergency medical technician, correctional officer or a
60 person employed by a state agency within the executive office of
61 human services as defined by section sixteen of chapter six A, or
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62 employed by a private agency providing services to children or
63 disabled persons who, in his professional capacity shall have rea-
-64 sonable cause to believe that a child or disabled person is suf-
-65 fering from a reportable condition of abuse.
66 “Reportable condition”, a serious physical or emotional injury
67 resulting from abuse as defined in this chapter.
68 “State agency”, any agency of the commonwealth that provides
69 services or treatment to children or disabled persons, including a
70 contractor with a state agency or such contractor’s agent, pro-
-71 viding such services or treatment pursuant to a contract or agree-
-72 ment with an agency of the commonwealth.
73 Section 2. There is hereby established within the office of the
74 inspector general a division for the protection of children and dis-
-75 abled persons, to be known as the children and disabled persons
76 protection division. The purpose of the division shall be to pro-
-77 vide for the investigation and remediation of instances of abuse of
78 children and disabled persons, to safeguard the integrity of the
79 investigations of instances of abuse of children and disabled per-
-80 sons, to act as an ombudsman to whom investigators in a depart-
-81 ment or other employees of a state agency can report any
82 managerial interference in investigations, to receive complaints of
83 retaliation against investigators or administrative obstruction of
84 investigations, to conduct periodic, random reviews of investiga-
-85 tions to detect unreported interference, to operate an employee
86 screening program of job applicants and current employees of a
87 state agency providing services to children or disabled persons
88 using national criminal record databases, and investigate reports
89 of fraud, waste of public funds or larceny by an employee or con-
-90 tractor of services of a state agency.
91 Section 3. The inspector general shall have the following
92 powers and duties:
93 (a) The inspector general may, subject to appropriation, appoint
94 and remove such employees within the division, as he deems nec-
-95 essary to perform the duties of the division, including but not lim-
-96 ited to deputy inspector general for children and disabled persons
97 protection, the division chief, the assistant chief, the deputy,
98 counsels, clerks, paralegals, management analysts and investiga-
-99 tors and may determine their salaries and duties; provided, how-

-100 ever, that the total amount of all such salaries shall not exceed the
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sum appropriated therefor by the general court. Employees within
the division shall be subject to the personnel regulations and
motor vehicle regulations promulgated by the inspector general.
The provisions of sections nine A, thirty-six, and forty-five of
chapter thirty, chapter thirty-one and chapter one hundred and
fifty E shall not apply to employees within the division.
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(b) The division shall provide for the investigation of reports
alleging the abuse of children or disabled persons and, as
required, for the development of plans to insure protective serv-
ices are furnished by other state agencies, subject to the oversight
of the inspector general, and pursuant to the provisions of section
five;
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(c) The division shall develop standards for deferral of investi-
gations to state agencies in consultation with the secretary of the
executive office of health and human services.
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(d) The inspector general shall promulgate rules and regulations
establishing procedures to exclude personally identifiable infor-
mation regarding the subjects of investigations and to carry out
the responsibilities of this chapter in such a way as to disclose as
little personally identifiable information as possible. All records
of the division shall be confidential unless, it is necessary for the
inspector general to make such records public in the performance
of his duties and shall not be public records as defined in section
seven of chapter four of the General Laws.
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(e) The inspector general shall review and monitor training and
procedures to be followed by caretakers and investigators in a
state agency or department, to insure that evidence is preserved
when there is reasonable cause to believe that a crime has been
committed or a death has occurred as a result of the abuse of a
child or disabled person.
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(f) The inspector general shall act as an ombudsman to whom
investigators in a department or other employees of a state agency
can report any managerial interference in investigations of reports
of abuse of a child or disabled person and take steps to remedy
such interference or obstruction.
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(g) The inspector general shall promulgate regulations gov-
erning hearing proceedings; the inspector general may issue
reports, including findings of facts and recommendations, upon

36

'to concluding an investigation, and refer matters upon which investi-
gations have been completed pursuant to section six.1
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(h) The division shall take appropriate measures to notify state
agencies, parents and caretakers of children and disabled persons
and other interested parties of the provisions of this chapter.
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(i) The inspector general may appoint as special police officers
employees of the division and the office of the inspector general,
who shall have the power to make arrests as the state police for
any criminal offense committed under the respective jurisdictions
of the division and the office of the inspector general. Said special
police officers shall be sworn before a justice of the peace or
notary public who shall make return thereof to the inspector gen-
eral upon a form provided by him. Upon receipt of said return the
inspector general shall issue a license to each person designated
to act as a special police officer, and such license shall, in any
court of the commonwealth, be competent evidence of the validity
of the appointment of the person named therein and of his
authority to act as such special police officer. A special police
officer shall hold his office until his license expires or is revoked
by the inspector general. The inspector general may provide that
the license and any renewal thereof shall expire on the anniver-
sary of the birth of the person named therein not less than one nor
more than two years following the date of issue. Said special
police officers shall report to the inspector general as to their offi-
cial acts at such times and in such manner as he may require. Said
special police officers shall serve without pay, except for their
regular compensation as employees of the office of the inspector
general and shall receive no fees for services for return of any
civil or criminal process.

144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168 Section 4. (a) Upon receipt of a report of abuse of a child or

disabled person, the division shall appoint an investigator to
investigate and evaluate the reported instance of abuse. Said
investigation and evaluation shall be made within twenty-four
hours by the division.
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If there is reasonable cause to believe the child or disabled per-
son’s health or safety is in imminent danger from further abuse,
the division shall notify general counsel immediately. State agen-
cies and departments shall be notified within ten calendar days for
all other such reports.
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178 (b) Upon receipt of a report of abuse of a child or disabled

person whose caretaker is a state agency, the investigator shall179
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inform the department which provides care or has contracted for
the provision of services. The department shall investigate such
abuse as provided in this section, subject to the oversight of the
division, and subject to the power of the division to conduct its
own investigation. All investigations, determinations, and reports
shall be in writing and shall be forwarded immediately to the divi-
sion, the general counsel, and the state agency or department, as
appropriate.
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(c) Notwithstanding any general or special law to the contrary,
the inspector general, for the purpose of carrying out the provi-
sions of this chapter shall have complete access to any and all
investigative reports prepared by departments and state agencies
providing care and services to children and disabled persons.
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Section 5. (a) The division, acting through departments and
state agencies within the executive office of health and human
services designated by the inspector general for the purpose of
providing protective services shall coordinate plans to furnish pro-
tective services to a child or disabled person on an emergency
basis which is necessary to prevent further abuse.
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(b) For the purpose of providing protective services to a dis-
abled person, either with his consent or with the consent of his
guardian; provided that, to the extent possible, the plan of protec-
tive services shall be developed in consultation with said disabled
person, and shall reflect an intent to furnish such protection in a
manner which allows said disabled person to receive care and
assistance in the least restrictive manner, and promotes and pro-
tects said disabled person’s right to self determination.
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(c) The division shall coordinate petitioning the court for
appointment of a conservator or guardian or for issuance of an
emergency order for protective services.
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(d) If the inspector general, the general counsel, or department
has reasonable cause after initiation of an investigation to believe
that a disabled person is suffering from abuse and lacks the
capacity to consent to the provision of protective services the
inspector general, counsel or department may petition the probate
and family court for the county, or the district court for the judi-
cial district, in which the disabled person resides or is located if
he has left his residence to avoid abuse, for a finding that the dis-
abled person is incapable of consenting to the provision of protec-
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tive services. Said petitions shall set forth the specific facts upon
which the inspector general, counsel or department relied in
making such determination. The court shall hold a hearing on the
matter within fourteen days of the filing of the petition. The court
shall give notice to the disabled person who is the subject of the
petition at least five days prior to the date set for the hearing. The
disabled person who is the subject of the petition shall have the
right to be present, be represented by counsel, present evidence,
and examine and cross-examine witnesses. If the disabled person
who is the subject of the petition is indigent, the court shall
appoint counsel to represent such disabled person. If the court
determines that the disabled person lacks the capacity to waive
the right to counsel, the court shall appoint a guardian ad litem to
represent the interests of such disabled person. If, after a hearing,
the court determines, based upon a preponderance of the evi-
dence, that such disabled person has been abused, is in need of
protective services and lacks the capacity to consent and no other
person who is authorized to consent is available or willing to con-
sent, the court may appoint a conservator, guardian, or other
person authorized to consent to the provision of protective serv-
ices; provided, however, that the court shall establish the least
restrictive form of fiduciary representation that will satisfy the
needs of such disabled person. In addition to or in the alternative,
the court may issue an order requiring the provision of services.
The order shall contain specific description of the services to be
provided and insure that the least restrictive alternatives are uti-
lized.
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246 (e) If an emergency exists and the inspector general, counsel or

department, a member of the immediate family or a caretaker has
reasonable cause to believe that a disabled person is suffering
from abuse and lacks the capacity to consent to the provision of
protective services, the inspector general, counsel, or department,
member of the immediate family or caretaker may petition the
probate and family court for the county, or the district court for
the judicial district, in which the disabled person resides, or is
located if he has left his residence to avoid abuse. The court shall
give notice to the disabled person who is subject to the petition at
least twenty-four hours prior to the hearing. The court may dis-
pense with notice upon finding that immediate and reasonable
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foreseeable physical harm to the individual or others will result
from the twenty-four hour delay and that reasonable attempts have
been made to give such notice.
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If after the hearing, the court determines, based upon a prepon-
derance of the evidence, that the disabled person has been abused,
that an emergency exists, and that the disabled person lacks the
capacity to consent to the provision of services, the court may
order the provision of protective services on an emergency basis.
The court shall order only those services necessary to remove the
conditions creating the emergency and shall specifically designate
the authorized services in its order. The order for emergency pro-
tective services shall remain in effect for a period not to exceed
seventy-two hours. Said order may be extended for an additional
seventy-two hour period, if the court finds that such extension is
necessary to remove the emergency.
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(f) The court shall not order an institutional placement or
change of residence unless it finds that no less restrictive alterna-
tive will meet the needs of the disabled person. No disabled
person may be committed to a mental health facility pursuant to
this section. The disabled person or his court appointed represen-
tative, the inspector general, counsel or department may petition
to have any order issued pursuant to this section set aside or modi-
fied at any time.
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Section 6. (a) If, upon completion of investigation of a report of
abuse of a child or disabled person whose caretaker is a state
agency, there is reasonable cause to conclude that such abuse did
occur, or whenever, upon his own motion, the inspector general
determines it is necessary to ascertain the scope and remedy of
such abuse, the inspector general may initiate a formal hearing to
determine the nature and the extent of such abuse and what rec-
ommendations, if any, should be made with respect to such occur-
rence.
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Testimony in division proceedings may, at the discretion of the
inspector general be recorded and taken under oath. The inspector
general may, at his discretion, permit any party to testify, to call
and examine witnesses, to introduce evidence or to cross-examine
witnesses. Before testifying, all witnesses shall be given a copy of
the regulations governing the division proceedings. Each witness
shall be entitled to be represented by counsel, and may refuse to
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submit evidence or give testimony, if such evidence or testimony
could tend to incriminate the witness. All proceedings of the divi-
sion under this section shall be public unless the inspector general
invokes the provisions of sections 13, 14, and 15 of Chapter 12A
of the General Laws. Any person whose name is mentioned
during a proceeding under this section and who may also be
adversely affected by any action of the division shall have the
right to appear personally, to be represented by counsel in connec-
tion with the proceedings, to call and examine witnesses, to intro-
duce evidence or to cross-examine witnesses.
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(b) Upon completion of any formal investigation, the inspector
general shall issue a written report and refer the same to the gen-
eral counsel, the appropriate state agency or department, and the
house and senate committees on ways and means. Such report
shall contain findings of fact concerning the alleged occurrence of
abuse that was the subject of the investigation, together with a
finding as to whether or not such abuse did occur and, if so, what
actions are necessary to remedy the causes of such abuse or to
prevent its reoccurrence.
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(c) The inspector general shall refer any matters for which
there is reason to believe that a crime has been committed to the
attorney general, the United States attorney, or a district attorney
for the county wherein such alleged crime was committed.
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320 (d) The inspector general shall refer any matters for which

there is reason to believe that employee misconduct has occurred
to the general counsel and the state agency or department
employing such person for imposition of disciplinary measures in
accordance with the requirements of any applicable law, regula-
tion or collective bargaining agreement.
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326 (e) The inspector general shall refer any matters for which
there is reason to believe that misconduct has occurred by a con-
tractor with a state agency or by such contractor’s agent, to the
general counsel and the state agency or department contracting
with such party for termination of such contract, or for such other
action as may be deemed appropriate by such state agency.
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332 Section 7. (a) Except when prevented by the constraints of coi

fidential communication as hereinafter provided, mandate333
334 reporters shall notify the division orally of any reportal;
335 tion upon becoming aware of such condition and shall repc

writing within forty-eight hours after such oral report.336
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337 (b) Mandated reporters, who have reasonable cause to believe
that a child or disabled person has died as a result of a reportable
condition, shall report such death immediately, orally and in
writing, to the local police department, the district attorney for the
county where the death occurred and to the medical examiner as
required by section six of chapter thirty-eight, and shall forward to
the division a written report within 24 hours.
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(c) Any person may file a report if such person has reasonable
cause to believe that a child or disabled person is suffering from
abuse or had died as a result thereof.
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347 (d) No mandated reporter shall be liable in any civil or criminal

action by reason of submitting a report. No other person making a
report shall be liable in any civil or criminal action by reason of
submitting a report, if such report was made in good faith; pro-
vided, however, that no person who abuses a child or disabled
person shall be exempt from civil or criminal liability by reason of
his reporting such abuse.
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(e) No privilege established, by sections one hundred and
thirty-five A and one hundred and thirty-five B of chapter one
hundred and twelve, by section twenty or twenty B of chapter two
hundred and thirty-three, by court decision or by professional
code relating to the exclusion of confidential communications and
the competency of witnesses may be invoked to prevent a report
by a mandated reporter, or in any civil action arising out of a
report made pursuant to this chapter; provided, however, that a
mandated reporter need not report an otherwise reportable condi-
tion if the disabled person invokes a privilege, established by law
or professional code, to maintain the confidentiality of communi-
cations with such mandated reporter.
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(f) Any person required by this section to make oral and written
reports, who fails to do so, shall be punished by a fine of not more
than one thousand dollars.
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Section 8. (a) The inspector general shall not, after receipt of a
complaint or information from an employee of a state agency or
department, disclose the identity of the employee without the
written consent of said employee, unless the inspector general
determines such disclosure is necessary and unavoidable during
the course of the investigation. In such event, the employee shall
be notified in writing at least seven days prior to such disclosure.
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(c) Any person who has authority to take, direct others to take,
recommend, or approve any personnel action, shall not, with
respect to such authority, take or threaten to take any action
against any employee as reprisal for making a complaint or dis-
closing information to the division concerning the alleged abuse
of a child or disabled person or an activity constituting fraud,
waste or abuse in the expenditure of public funds for programs
and services to children and disabled persons, unless the com-
plaint was made or the information disclosed with the knowledge
that it was false or with wilful disregard for its truth or falsity.
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Section 9. Upon the death of any child or disabled person
whose caretaker was a state agency, or a contractor with a state
agency, or such contractor’s agent, said caretaker shall report such
death immediately, orally and in writing, to the local police
department, the district attorney for the county where the death
occurred, and the medical examiner as required by section six of
chapter thirty-eight; and shall forward to the division a written
report of such death within twenty-four hours. Said report shall
contain the name, gender and age of the child or disabled person,
the name of the facility or residence in which that person resided,
and the facts and circumstances of the death. The division shall
take all appropriate measures regarding the report pursuant to its
authority under this chapter and the provisions of Chapter 12A of
the General Laws, and shall determine whether the cause of death
is related to abuse of the deceased child or disabled person. If it is
determined that the death is related to abuse of the child or dis-
abled person the division shall conduct a formal investigation.
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403 The office of the inspector general shall have access to all

autopsy reports and related records in the possession of the chief
medical examiner regarding the death of a child or disabled
person whose caretaker is a state agency, or a contractor with a
state agency or such contractor’s agent.
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Section 10. Upon receipt of a report of abuse of an elderly
person, or a patient or resident of a convalescent or nursing home,
the inspector general shall refer immediately any such reports
which allege the occurrence of abuse that is subject to the provi-
sions of sections fourteen to twenty-six, inclusive, of chap-
ter nineteen A, sections seventy-two F to seventy-two L, inclu-
sive, of chapter one hundred and eleven to the appropriate agency
for the implementation of measures provided in said sections.
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416 Section 11. Nothing in this chapter shall be construed to be a
417 limitation of the powers and responsibilities assigned by law to
418 the office of the inspector general, departments or agencies, nor
419 shall this chapter be construed to relieve any department or
420 agency of its obligations to investigate and respond appropriately
421 to alleged incidents of abuse. If the inspector general determines
422 that a formal investigation under section six, or an investigation
423 under sections four and five, would duplicate or interfere with an
424 ongoing investigation by law enforcement officials concerning
425 possible criminal conduct arising out of the same conduct, he may
426 delay or defer a formal investigation. The inspector general may
427 delay or defer a formal investigation during the pendency of an
428 investigation of the alleged abuse by the state agency at whose
429 facility or program such abuse was alleged to have occurred. Such
430 investigations may be delayed or deferred by the inspector general
431 only after he has determined: that the health and the safety of the
432 clients of state agencies will not be adversely affected thereby;
433 that the division’s ability to conduct a later investigation will not
434 be unreasonably impaired; and that the investigation of the inci-
-435 dent by another official or agency will be conducted in good faith
436 by an impartial, qualified investigator. The division shall monitor
437 the progress of such other investigations in order to determine
438 when or whether the division’s investigation of the alleged inci-
-439 dent of abuse should be initiated or resumed.
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