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In the Year One Thousand Nine Hundred and Ninety-Seven

An Act relative to certain sexual exploitation by psycho-

therapists.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 1. For the purposes of this chapter, the
2 following terms shall have the following meanings:
3 “Emotionally dependent”, that the nature of the patient’s or
4 former patient’s emotional condition and the nature of the treat-
-5 ment provided by the psychotherapist are such that the psy-
-6 chotherapist knows or has reason to believe that the patient or
7 former patient is unable to withhold consent to sexual contact by
8 the psychotherapist.
9 “Former patient”, a person who was given psychotherapy

10 within two years prior to sexual contact with the psychotherapist.
11 “Patient”, a person who seeks or obtains psychotherapy.
12 “Psychotherapist”, a physician, psychologist, nurse, chemical
13 dependency counselor, social worker, member of the clergy, or
14 other person, whether or not licensed by the commonwealth who
15 performs or purports to perform psychotherapy.
16 “Psychotherapy”, the professional treatment, assessment, or
17 counseling of a mental or emotional illness, symptoms, or condi-
-18 tion.
19 “Sexual conduct”, the following whether or not occurring with
20 the consent of a patient or former patient:



1 [JanuaryHOUSE No. 2266

21 (1) sexual intercourse, cunnilingus, fellatio, anal intercourse or
22 any intrusion, however slight, into the genital or anal openings of
23 the patient’s or former patient’s body by any part of the psy-
-24 chotherapist’s body or by any object used by the psychotherapist
25 for this purpose, or any intrusion, however slight, into the genital
26 or anal openings of the psychotherapist’s body by any part of the
27 patient’s or former patient’s body or by any object used by the
28 patient or former patient for this purpose, if agreed to by the psy-
-29 chotherapist;
30 (2) kissing of, or the intentional touching by the psychothera-
-31 pist of the patient’s or former patient’s genital area, groin, inner
32 thigh, buttocks or breast or of the clothing covering any of these
33 body parts;
34 (3) kissing of, or the intentional touching by the patient or
35 former patient of the psychotherapist’s genital area, groin, inner
36 thigh, buttocks, or breast or of the clothing covering any of these
37 body parts if the psychotherapist agrees to the kissing or inten-
-38 tional touching.
39 “Sexual contact” includes requests by the psychotherapist for
40 conduct described in clauses (1) to (3).
41 “Sexual contact” does not include conduct described in clause
42 (1) or (2) that is a part of standard medical treatment of a patient.
43 “Therapeutic deception”, a representation by a psychotherapist
44 that sexual contact with the psychotherapist is consistent with or
45 part of the patient’s or former patient’s treatment.
46 Section 2. A cause of action in tort shall lie against a psy-
-47 chotherapist for sexual exploitation of a patient or former patient
48 for injury caused by sexual contact with the psychotherapist, if the
49 sexual contact occurred:
50 (1) during the period the patient was receiving psychotherapy
51 from the psychotherapist; or (2) after the period the patient
52 received psychotherapy from the psychotherapist if (a) the former
53 patient was emotionally dependent on the psychotherapist; or (b)
54 the sexual contact occurred by means of therapeutic deception.
55 The patient or former patient may recover damages from a psy-
-56 chotherapist who is found liable for sexual exploitation. It is not a
57 defense to the action that sexual contact with a patient occurred
58 outside a therapy or treatment session or that it occurred off the



1995] 3HOUSE No. 2266

59 premises regularly used by the psychotherapist for therapy or
60 treatment sessions.
61 Section 3. (a) An employer of a psychotherapist may be liable
62 under section 2 if: (1) the employer fails or refuses to take reason-
-63 able action when the employer knows or has reason to know that
64 the psychotherapist engaged in sexual contact with the plaintiff or
65 any other patient or former patient of the psychotherapist; or (2)
66 the employer fails or refuses to make inquiries of an employer or
67 former employer and who employed the psychotherapist as a psy-
-68 chotherapist within the last five years, concerning the occurrence
69 of sexual contacts by the psychotherapist with patients or former
70 patients of the psychotherapist.
71 (b) An employer or former employer of a psychotherapist may
72 be liable under section two if the employer or former employer:
73 (1) knows of the occurrence of sexual contact by the psychothera-
-74 pist with patients or former patients of the psychotherapist; (2)
75 receives a specific written request by another employer or
76 prospective employer of the psychotherapist, engaged in the busi-
-77 ness of psychotherapy, concerning the existence or nature of the
78 sexual contact; and (3) fails or refuses to disclose the occurrence
79 of the sexual contacts.
80 (c) An employer or former employer may be liable under sec-
-81 tion two only to the extent that the failure or refusal to take any
82 action required by paragraph (a) or (b) was a proximate and actual
83 cause of any damages sustained.
84 (d) No cause of action arises nor may any board of regulation
85 take disciplinary action against a psychotherapist’s employer or
86 former employer, who in good faith complies with this section.
87 Section 4, In an action for sexual exploitation, evidence of the
88 plaintiff’s sexual history is not subject to discovery except, when
89 the plaintiff claims damage to sexual functioning; or (1) the
90 defendant requests a hearing prior to conducting discovery and
91 makes an offer of proof of the relevancy of the history; and (2) the
92 court finds that the history is relevant and that the probative value
93 of the history outweighs its prejudicial effect. The court shall
94 allow the discovery only of specific information or examples of
95 the plaintiff’s conduct that are determined by the court to be rele-
-96 vant. The court’s order shall detail the information or conduct that
97 is subject to discovery.
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98 Section 5. In an action for sexual exploitation, evidence of the
99 plaintiff’s sexual history is not admissible except when: (1) the
100 defendant requests a hearing prior to trial and makes an offer of
101 proof of the relevancy of the history; and (2) the court finds that
102 the history is relevant and that the probative value of the history
103 outweighs its prejudicial effect. The court shall allow the admis-
-104 sion only of specific information or examples of the plaintiff’s
105 conduct that are determined by the court to be relevant. The
106 court’s order shall detail the information or conduct that is admis-
-107 sible and no other such evidence may be introduced. Violation of
108 the terms of the order may be grounds for a new trial.
109 Section 6. An action for sexual exploitation shall be com-
-110 menced within five years after the cause of action arises.

1 SECTION 2. Chapter 272 of the General Laws is hereby
amended by inserting after section 218 the following section

3 Section 21C. A psychotherapist who sexually exploits a patient
4 or former patient shall be punished by imprisonment in the state
5 prison for a term of not less than tsto and one-half years nor more
6 than five years or by a fine of not less than five thousand dollars

nor more than ten thousand dollars or by both such fine and
8 imprisonment
9 For the purposes of this section the following terms shall have

10 the following meanings;
11 “Former patient”, a person who was given psychotherapy
12 within two years prior to sexual exploitation by the psychothera-
-13 pist.
14 “Patient”, a person who seeks or obtains psychotherapy.
15 “Psychotherapist”, a physician, psychologist, nurse, chemical
16 dependency counselor, social worker, member of the clergy or
17 other person, whether or not licensed by the commonwealth who
18 performs or purports to perform psychotherapy.
19 “Psychotherapy”, the professional treatment, assessment, or
20 counseling of a mental or emotional illness, symptom or condi-
-21 tion.
22 “Sexual exploitation”, the following, whether or not occurring
23 with the consent of a patient or former patient:
24 (1) sexual intercourse, cunnilingus, fellatio, anal intercourse or
25 any intrusion, however slight, into the genital or anal openings of
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26 the patient’s or former patient’s body by any part of the psy-
-27 chotherapist’s body or by any object used by the psychotherapist
28 for this purpose, or any intrusion, however slight, into the genital
29 or anal openings of the psychotherapist’s body by any part of the
30 patient’s or former patient’s body or by any object used by the
31 patient or former patient for this purpose, if agreed to by the psy-
-32 chotherapist;
33 (2) kissing of, or the intentional touching by the psychothera-
-34 pist of the patient’s or former patient’s genital area, groin, inner
35 thigh, buttocks or breast or of the clothing covering any of these
36 body parts;
37 (3) kissing of, or the intentional touching by the patient or
38 former patient of the psychotherapist’s genital area, groin, inner
39 thigh, buttocks, or breast or of the clothing covering any of these
40 body parts if the psychotherapist agrees to the kissing or inten-
-41 tional touching
42 “Sexual contact” includes requests by the psychotherapist for
43 conduct described in clauses (1) to (3).
44 “Sexual contact” does not include conduct described in clause
45 (1) or (2) that is a part of standard medical treatment of a patient.

1 SECTION 3. Section one of this act shall take effect as of
2 January first, nineteen hundred and and shall apply to
3 causes of action arising on and after said date.
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