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By Mr. Hodgkins of Lee, petition of Christopher J. Hodgkins,
Edward G. Connolly, Thomas P. Kennedy and Anthony J. Verga rela-
tive to reductions of motor vehicle insurance rates. Insurance.
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In the Year One Thousand Nine Hundred and Ninety-Seven,

An Act relative to auto insurance rate reduction and reform.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section sof Chapter 175 E is hereby amended by
2 adding to the end thereof the following paragraph:
3 On and after January first, nineteen hundred and ninety-seven,
4 every insurer shall, in the first policy year for which the commis-
-5 sioner determines that he shall not fix and establish rates for any
6 territory or for any kind, subdivision or class of insurance subject
7 to this chapter, reduce its charges in such territories or for such
8 kinds, subdivisions or classes of insurance to levels which are at
9 least fifteen per cent less than the charges for the same coverage

10 which are in effect for the previous policy year. For such first
11 policy year, said reduction in rates and premiums pursuant to this
12 paragraph may only be waived, in whole or in part, if the commis-
-13 sioner finds, after a hearing and by clear and convincing evidence,
14 that an insurer will be unable to obtain a fair rate of return. The
15 commissioner shall hold hearings to determine the methodology
16 by which to assess what rate of return is fair for a given insurer;
17 such methodology shall incorporate at least the following factors:
18 investment income; reasonable limits on executive salaries; rea-
-19 sonable exclusions of the amount of an insurer’s expenses which
20 exceed the industry average of such expenses from inclusion in an
21 insurer’s rate base; reasonable standards for surplus and reserves;
22 exclusion of lobbying expenses, political contributions, institu-
-23 tional advertising expenses incurred in the unsuccessful defense
24 of discrimination claims, and fines, penalties, and bad faith
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25 judgments from inclusion in an insurer’s rate base; a maximum
26 reasonable rate of return, and any other factors the commissioner
27 determines to be relevant. Any separate affiliate of an insurer,
28 established during or after the policy year referred to in this para-
-29 graph, shall be subject to the provisions of this paragraph and
30 shall reduce its charges to levels which are at least fifteen per cent
31 less than the insurer’s charges which were in effect during the pre-
-32 vious policy year.

1 SECTION 2. Chapter 175 E is hereby amended by striking out
2 Section 4 and inserting in place thereof the following section:
3 Section 4. The following standards shall apply to the making
4 and use of rates pertaining to all insurance to which the provisions
5 of this chapter are applicable:
6 (a) Insurance rates subject to this chapter must be approved by
7 the commissioner prior to their use. No rate shall be approved or
8 remain in effect which is excessive, inadequate, unfairly discrimi-
-9 natory or otherwise in violation of this chapter. In considering

10 whether a rate is excessive, inadequate or unfairly discriminatory,
11 no consideration shall be given to the degree of competition and
12 the commissioner shall consider whether the rate mathematically
13 reflects the insurance company’s investment income.
14 No rate shall be held to be inadequate unless (1) such rate is
15 unreasonably low for the insurance provided and the continued
16 use of such rate endangers the solvency of the insurer using the
17 same, or unless (2) such rate is unreasonably low for the insurance
18 provided and the use of such rate by the insurer using same has, or
19 if continued will have, the effect of destroying competition or cre-

-20 ating a monopoly.
21 (b) Every insurer which desires to change any rate shall file a
22 complete rate application with the commissioner. A complete rate
23 application shall include all data required under section 1138 of
24 chapter 175 and such other information as the commissioner may
25 require, The applicant shall have the burden of proving that the
26 requested rale change is justified and meets the requirements of
27 this chapter.
28 (c) The commissioner shall notify the public of any application
29 by an insurer for a rate change. The application shall be deemed
30 approved sixty days after public notice unless (1) a consumer or



1995] 3HOUSE No. 2317

31 his or her representative or the attorney general of the common-
-32 wealth requests a hearing within forty-five days of public notice
33 and the commissioner grants the hearing or determines not to
34 grant the hearing and issues written findings in support of that
35 decision, or (2) the commissioner on his or her own motion deter-
-36 mines to hold a hearing, or (3) the proposed rate adjustment
37 exceeds 7% of the then applicable rate, in which case the com-
-38 missioner must hold a hearing upon a timely request.
39 (d) Rates and premiums for motor vehicle insurance shall be
40 determined by application of the following factors, in decreasing
41 order of importance:
42 (1) the insured’s driving safety record, in accordance with the
43 safe driver insurance plan established by section 1138 of chap-
-44 ter 175 and the regulation promulgated thereunder;
45 (2) the number of miles the insured drives annually
46 (3) the number of years of driving experience the insured has
47 had;
48 (4) such other factors as the commissioner may adopt by regu-
-49 lation that have a substantial relationship to the risk of loss. The
50 regulations shall set forth the respective weight to be given each
51 factor in determining motor vehicle insurance rates and pre-
-52 miums. Notwithstanding any other provisions of law, the use of
53 any criterion without such approval shall constitute unfair dis-
-54 crimination.
55 For motor vehicle insurance rates, appropriate reductions in
56 premium charges shall be applied to vehicles that are less dam-
-57 ageable than others due to safety features incorporated into such
58 vehicles, including but not limited to anti-lock braking systems,
59 and to vehicles equipped with occupant crash protection devices,
60 including but not limited to one or more air bags or a passive
61 restraint device approved by the commissioner, and to vehicles
62 equipped with an anti-theft mechanism or device approved by the
63 commissioner.
64 For motor vehicle insurance, rates for an insured age sixty-five
65 years or older, who otherwise qualifies for the lowest rate classifi-
-66 cation applicable to drivers generally, shall be twenty-five percent
67 less than the applicable rate for such classification.
68 For motor vehicle insurance rates, risks shall not be grouped by
69 sex or marital status and shall not be grouped by age except to
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70 produce the reduction in rates for insureds age sixty-five years or
71 older required by this clause.
72 (e) On and after January first, nineteen hundred and seventy-
-73 seven, no insurer shall use rates developed on the basis of external
74 loss and expense factors without making such modification of
75 such rates as the credibility of its own loss and expense experi-
-76 ence allows. Any insurer writing one per cent or more of the pre-
-77 miums for motor vehicle insurance in the commonwealth during
78 the preceding calendar year shall file with the commissioner or his
79 designated representative under the provisions of section seven its
80 own loss and expense experience to demonstrate the extent, if any,
81 to which such insurer must so modify rates developed on the basis
82 of external loss and expense factors.
83 (f) The commissioner or a court shall award reasonable advo-
-84 cacy and witness fees and expenses to any person who demon-
-85 strates that (1) the person represents the interests of consumers,
86 and (2) that he or she has made a substantial contribution to the
87 adoption of any order, regulation or decision by the commissioner
88 or a court, where such advocacy occurs in response to a rate appli-
-89 cation. Such award shall be paid by the applicant.

1 SECTION 3. Chapter 175 of the General Laws is hereby
2 amended by adding after section 193 T the following section:
3 193U. (a) The commissioner shall require every insurer to
4 enclose notices in every policy or renewal premium bill informing
5 policyholders of the opportunity to join an independent, nonprofit
6 corporation which shall advocate the interests of insurance con-
-7 sumers in any forum. This organization shall be established by an
8 interim board of public members designated by the commissioner
9 and operated by individuals who are democratically elected from

10 its membership. The corporation shall proportionately reimburse
11 insurers for any additional costs incurred by insertion of the
12 enclosure, except no postage shall be charged for any enclosure
13 weighing less than one-third of an ounce.
14 (b) The commissioner shall by regulation determine the content
15 of the enclosures and other procedures necessary for implementa-
-16 tion of this section.
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1 SECTION 4. Section 7 of Chapter 93 is hereby amended by
2 adding the following sentence to the end thereof:
3 Notwithstanding any of the foregoing, however, that provisions
4 of this Act shall apply to the business of insurance in the same
5 manner as they apply to any other activity in trade and commerce.
6 Provided, however, that nothing in this Act shall be construed to
7 prohibit (a) any agreement to collect, compile and disseminate
8 historical data on paid claims or reserves for reported claims, pro-
-9 vided such data is contemporaneously transmitted to the

10 Commissioner of Insurance, or (b) participation in any joint
11 arrangement established by statute or the Commissioner of
12 Insurance to assure the availability of affordability of insurance.

1 SECTION 5. Section 182 of Chapter 175, as appearing in the
2 1990 Official Edition, is hereby amended by striking out the first
3 two sentences and inserting in place thereof the following:
4 Agents and brokers, licensed under sections 163 and 166 of
5 this chapter, may negotiate a rebate with customers in order to
6 market and place policies of insurance, which shall be the only
7 permissible form of financial inducement to enter into a contract
8 of insurance. Such rebate, where offered, shall take the form of a
9 reduction in the commission paid by the company to the agent or

10 broker. Rebates shall not take the form of tying insurance prod-
-11 ucts for marketing purposes. Rebates shall be clearly marketed
12 and advertised to assist consumers in selecting competitive insur-
-13 ance products. Rebates shall not vary between similarly classified
14 applicants for insurance applying for the same insurance policy.
15 The Commissioner shall promulgate regulations to implement this
16 section.

1 SECTION 6. Section one hundred and eighty-three of chapter
2 one hundred and seventy-five is hereby repealed.

1 SECTION 7. Chapter 175 E is hereby amended by adding, after
2 section 13, the following section: —

3 Section 14. (a) There shall be established an automobile insur-
-4 ance consumer information service which will maintain a data
5 base containing private passenger automobile insurance rate
6 information and claims handling rankings for all companies
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7 admitted to do business in the commonwealth. The information
8 service shall be a bureau within the division of insurance. The
9 commissioner may, however, after competitive bidding, issue a

10 contract with a private entity to perform any or all of the functions
11 which the information service is to perform pursuant to this sec-
-12 tion, with the exception of the rulemaking authorized or required
13 by this section.
14 (b) Any consumer, upon making an inquiry to the consumer
15 information service by telephone or in writing and providing the
16 information specified by the commissioner by regulation, shall
17 receive a letter setting forth: (i) the name, address and phone
18 number of the five companies with the lowest premium for the
19 requested package of coverage, the total cost for the package of

20 coverage from each insurer listed, and the claims handling ranking
21 for each insurer listed; (ii) the name, address and phone number of
22 the five companies with the best claims handling ranking, and the
23 total cost for the package of coverage from each insurer listed;
24 (iii) if specifically requested, a copy of the claims handling
25 ranking for all companies providing automobile insurance in the
26 commonwealth; (iv) such other information as the commissioner
27 may require.
28 (c) The commissioner shall annually promulgate claims han-
-29 dling numerical rankings of all companies authorized to write pri-
-30 vate passenger automobile insurance in the commonwealth. Such
31 rankings shall be based on the number of consumer complaints
32 relating to private passenger automobile insurance against each
33 automobile insurer received by the division of insurance, the exec-
-34 utive office of consumer affairs, and the attorney general of the
35 commonwealth for the preceding year for which the agency
36 receiving the complaint determined that the consumer position
37 was, at least in part, meritorious, per million dollars of private
38 passenger automobile insurance premiums written by each auto-
-39 mobile insurer.
40 (d) The commissioner is authorized to make an annual assess-
-41 ment against each insurance company authorized to write private
42 passenger automobile insurance in the commonwealth, propor-
-43 tional to each insurer’s private passenger automobile insurance
44 premiums in the state, to fund the automobile insurance consumer
45 information service. The total of such assessments shall be in such
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46 amount as shall be determined and certified annually by the com-
-47 missioner as necessary and sufficient to effectively operate and
48 maintain the automobile insurance consumer information service.
49 Any amount unexpended in any fiscal year shall be credited
50 against the assessment in the following year and the assessment in
51 such following year shall be reduced by such unexpended
52 amount.
53 (e) The commissioner shall promulgate regulations as may be
54 needed to implement the requirements of this section, including,
55 but not limited to, those necessary for obtaining current price data
56 and rating factors from insurers to enable the consumer informa-
-57 tion service to provide accurate information to consumers.
58 (f) Notwithstanding any other provisions of the laws of the
59 commonwealth, the commonwealth, the commissioner, and the
60 division of insurance, their staff, employees, agents, and con-
-61 tractees shall not be held liable to any consumer, insurer or insur-
-62 ance agent, broker, or sales representative for any act or failure to
63 act in the performance of the functions authorized by this section.

1 SECTION 8. Chapter 221 is hereby amended by adding, after
2 section 42, the following section:
3 Section 42A. (a) An attorney shall not make or permit to be
4 made a false, misleading, deceptive, or unfair communication
5 about the attorney or the attorney’s services. A communication
6 violates this rule if it:

(1) contains a material misrepresentation of fact or law or
8 omits a fact necessary to make the statement considered as a
9 whole not materially misleading; or

10 (2) is likely to create an unjustified expectation about results
11 the attorney can achieve or states or implies that the attorney can
12 achieve results by means that violate the Canons of Ethics and
13 Disciplinary Rules Regulating the Practice of Law promulgated
14 by the Supreme Judicial Court or other laws; or
15 (3) compares the attorney’s services with other attorneys’ serv
16 ices, unless the comparison can be factually substantiated; or
17 (4) contains a testimonial.
18 (b) Every advertisement and every written communication that
19 contains information about the attorney’s fee, including those
20 which indicate no fee will be charged in the absence of a
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21 recovery, shall disclose whether the client will be liable for any
22 expenses in addition to the fee. Additionally, advertisements and
23 written communications indicating that the charging of a fee is
24 contingent on outcome or that the fee will be a percentage of the
25 recovery shall disclose;
26 (1) that the client will be liable for expenses regardless of out-
-27 come, if the attorney so intends to hold the client liable;
28 (2) whether the percentage fee will be computed before
29 expenses are deducted from the recovery, if the attorney intends to
30 compute the percentage fee before deducting the expenses; and
31 (3) that the percentage level of the fee is not set by statute or
32 court rule, but is negotiable between each attorney and client.
33 (c) An attorney who advertises a specific fee or range of fees
34 for a particular service shall honor the advertised fee or range of
35 fees for at least 90 days unless the advertisement specifies a
36 shorter period; provided, that for advertisements in the yellow
37 pages of telephone directories or other media not published more
38 frequently than annually, the advertised fee or range of fees shall
39 be honored for no less than one year following publication.
40 (d) Nothing in this section shall prohibit an attorney or law firm
41 from permitting the inclusion in law lists and law directories
42 intended primarily for the use of the legal profession of that
43 information which has traditionally been included in these
44 publications.
45 (e) An attorney shall retain a copy or recording of any adver-
-46 tisement or recorded communication for three years after its last
47 dissemination along with a record of when and where it was used,
48 for review by the board of bar overseers or the attorney general of
49 the commonwealth.
50 (f) An attorney shall not enter into an agreement for, charge, or
51 collect a fee generated by employment through advertising or
52 solicitation not in compliance with the provisions of this section.
53 The board of bar overseers and the attorney general of the com-
-54 monwealth are charged with the duty of enforcing the rules gov-
-55 erning attorney advertising and solicitation provided in this
56 section. The board of bar overseers shall assist members of the bar
57 in advertising their services in a manner beneficial to both the
58 public and the legal profession.
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1 SECTION 9. Chapter 175 is hereby amended by striking out
2 section 193 R and inserting in place thereof the following
3 section:
4 193R, (a) The following words, as used in this section, shall,
5 unless the context otherwise requires, have the following mean-
-6 ings:

“Association member,” a member of a trade union, association
8 or other organization.
9 “Group marketing,” “Group marketing plan,” “Mass merchan-

-10 dising” or “Mass merchandising plan,” any system, design or plan
11 whereby motor vehicle or homeowner insurance is afforded to
12 employees of an employer, or to members of a trade union, credit
13 union, or any association or organization without limitation, and
14 to which the employer, trade union, credit union, association or
15 organization has agreed to or in any way affiliated itself with,
16 assisted, encouraged or participated in the sale of such insurance
17 to its employees or members through a payroll deduction plan or
18 otherwise.
19 “Homeowner insurance,” any policy insuring individuals
20 against any, some or all of the risks of loss to personal dwellings
21 or the contents thereof or the personal liability pertaining thereto.
22 “Motor vehicle insurance,” any policy of insurance or bond as
23 defined in section thirty-four Aof chapter ninety or described in
24 this chapter insuring private passenger vehicles for individuals.
25 (b) No insurer or any person, firm, or corporation on behalf of
26 any insurer, shall issue or make, or offer to issue or make, any
27 certificate or policy of motor vehicle or homeowner insurance to
28 any person in the commonwealth pursuant to a group marketing
29 plan except in accordance with the terms and conditions of this
30 section.
31 (c) The commissioner shall make and at any time may alter or
32 amend reasonable rules and regulations regarding insurance
33 issued pursuant to a group marketing plan; provided, however,
34 that insurance issued pursuant to a group marketing plan shall be
35 cedeable and the experience of each group plan, both voluntary
36 and ceded, shall be used in determining a company’s losses and
37 expenses in accordance with the attribution rules established
38 under the provisions of section one hundred and thirteen H.
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39 The rules and regulations made by the commissioner shall
40 require (1) that every individual employee or association member
41 having a proper insurable interest shall be entitled to participate in
42 the group plan; (2) that every individual employee or association
43 member participating in the group plan be given an option to con-
-44 tinue coverage by a standard policy of the same type offered by
45 the insurer to persons not eligible for a group plan for at least one
46 additional year upon termination of employment or membership;
47 (3) that there shall be no compulsion for an employee or associa-
-48 tion member to participate in the plan; (4) that no member of the
49 group shall be subject to any rating differential or other classifica-
-50 tion technique or policy form designed to make it less desirable
51 for him as an individual to purchase insurance through the group
52 than it would be to purchase it from the regular individual market
53 and each member of the group must be issued an individual policy
54 of the same form varying only as to the amounts of insurance and
55 limits of liability requested by the member; (5) that an insurer
56 may not cancel any insurance of an individual member of the
57 group except for nonpayment of premium, fraud, or unless the
58 insurance for the entire group is canceled, but an insurer may
59 cancel the motor vehicle insurance of an individual member for
60 loss of registration or operator’s license by the individual member
61 where such loss is for a period of one year or more or, where such
62 loss is the result of operating a motor vehicle under the influence
63 of alcohol or other controlled substance pursuant to chap-
-64 ter ninety C, for a period of six months or more; (6) that such
65 employer, trade union, credit union, association or organization
66 shall consist of no less than twenty-five members, at least fifteen
67 of whom are residents of the commonwealth; (7) that such trade
68 union, credit union, association, or organization shall have a con-
-69 stitution, by-laws, and a recognizable and pre-existing affinity
70 outside the group members’ interest in obtaining insurance, except
71 that community and neighborhood groups need not have a consti-
-72 tution or bylaws; (8) that control of the group shall rest with the
73 group members, although insurance companies, agents and bro-
-74 kers may provide management services and assist in establishing
75 groups; a group is controlled by its members when they retain the
76 power to direct the affairs of the group and to enter at arms length
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77 into transactions with insurers and other suppliers of goods and
services.78

Insurers providing group marketing plans shall file with the
commissioner the following uniform information, in addition to
any other information required by the commissioner, for each
group: annual loss and expense information reflecting results
before and after adjustment for deviation and reflecting both vol-
untary and ceded experience; number of claims; loss ratio; loss
adjustment expense ratio; commission expense ratio; other
expense ratio, and combined ratio.

79
80
81
82
83
84
85
86

(d) Rates for such policies shall be fixed and established in
accordance with the provisions of this chapter, chapter one hun-
dred and seventy-four A of chapter one hundred and seventy-
five A applicable to the type of insurance provided, except that in
addition to the applicable provisions of said chapter every insurer
providing insurance in accordance with this section shall keep and
maintain separate data on the losses and expenses of each
employer, trade union, credit union, association or organization so
insured and shall not be allowed to offer any such insured a modi-
fication of the rates so fixed and established for all such insured
until and unless data on such losses and expenses for at least three
policy years shows, to the satisfaction of the commissioner, that
such modification is in fact justified. For the purposes of this sec-
tion deviations approved during the first three years of a group
marketing plan by the commissioner based on direct reductions in
expenses resulting from the group marketing technique shall be
permitted. Groups shall be informed of their expense and loss
experience annually, and may be offered additional retroactive
deviations after the first three year period where justified by
actual losses over that period. Every mutual company providing
insurance in accordance with this section shall constitute each
group marketing plan which has been in effect three policy years
as a separate class of business for the purpose of paying dividends
and any dividends on such plan shall be declared on the profits of

87
88
89
90
91
92

93
94
95
96
97
98
99

100
101
102
103
104
105
106
107
108
109
no

rf businethe company from said class11l
wer than two hundred members, two
considered as a single group, for the
:t expense reductions over the initial

112 For groups consisting of f
or more such groups may be
purposes of establishing dire
three year period; thereafter

113
114

roup deviations shall be based on115
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the pooled group’s or the individual groups’ loss experience, at
the discretion of the commissioner.

116
117

For automobile insurance, the commissioner shall establish
guidelines for a premium tax rebate to group members who had
previously been uninsured drivers, but who purchase insurance
through a group plan. The rebates may be paid retroactively on a
annual basis, or may be offered prospectively to include more than
one, but less than three years’ anticipated premium tax revenue
for that member. Such rebate program shall be discontinued if the
commissioner determines that it hinders the writing of group plans
or that it is not in the public interest. The commissioner shall
establish eligibility criteria for the premium tax rebate program,
which may include: residency in the commonwealth for at least
the previous three years; a minimum age of twenty-two years;
proof of ownership of an operational vehicle over the previous
two years, where the vehicle has not otherwise been insured
during that time.

118
119
120
121
122
123
124
125
126
127
128
129
130
131
132

(e) Employers, including the commonwealth or any agency or
political subdivision thereof, and any trade union, credit union,
association or organization may utilize any centralized premium
collected method, including payroll deductions, to pay in whole or
in part for premiums on any coverages purchased by employees or
association members pursuant to a plan authorized by this section.

133
134
135
136
137
138

(f) The commissioner shall actively promote the development
of group marketing plans authorized under this statute, shall
inform the public about the opportunities, benefits and conditions
of forming group marketing plans, and shall develop an assistance
program for community, citizen, employer, association and orga-
nizational groups interested in developing group marketing plans
and for insurers, agents and brokers interested in writing group
marketing plans.

139
140
141
142
143
144
145
146

1 SECTION 10. Section 1138 of Chapter 175, as appearing in the
1990 Official Edition, is hereby amended by adding, after “occu-
pant crash protection devices” in the seventh paragraph, the
words:— and anti-lock braking systems.

9

3
4
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1 SECTION 11. Said section 1138 of Chapter 175 is hereby fur-
-2 ther amended by adding to the end of the ninth paragraph: —or
3 an anti-lock braking system.
4 In fixing and establishing classifications of risks for collision
5 and limited collision coverages, the commissioner shall provide
6 for appropriate reductions in premium charges covering vehicles

equipped with an anti-lock braking system
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