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In the Year One Thousand Nine Hundred and Ninety-Seven

An Act clarifying the duties of real estate brokers.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 87PP of chapter 1I 2 of the General
2 Laws, as most recently amended by chapter 144 of the Acts of
3 1991, is further amended, by inserting after the definition of the
4 word “Board” the following:
5 “Buyer’s agent”, a real estate broker or salesman who is
6 engaged by a buyer to represent the buyer in a real estate transac-
-7 tion. A buyer’s agent may retain other brokers or salesmen as sub-
-8 agents to assist representing the buyer, unless otherwise instructed
9 by the buyer.

10 “Client”, a person who has entered into an agreement of repre-
-11 sentation with a real estate broker.
12 “Customer”, a person other than a client of a real estate broker
13 or salesman, who deals with the broker or salesman in an effort to
14 enter into a real estate transaction.
15 “Dual agency”, a form of agency which occurs when a real
16 estate broker who is engaged by both the seller and the buyer in
17 the same transaction.

1 SECTION 2. Section 87PP of the General Laws is further
2 amended, by inserting after definition of the word “Real estate”
3 the following:
4 “Real Estate Agency”, a consensual relationship occurring
5 when a real estate broker or salesman represents the interests of a
6 buyer or seller in a real estate transaction.
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1 SECTION 3. Section 87PP of Chapter 112 of the General Laws
2 is further amended by inserting after the definition “Real estate
3 salesman” the following:
4 “Seller’s agent”, a real estate broker or salesman who is
5 engaged by a seller to represent the seller in a real estate transac-
-6 tion. A seller’s agent may retain other brokers or salesmen as sub-
-7 agents to assist representing the seller, unless otherwise instructed
8 by the seller.
9 “Subagent”, means a real estate broker or salesman engaged by

10 another real estate broker or salesman to represent a client.

1 SECTION 4. Chapter 112 of the General Laws is amended by
2 inserting after section ZZ the following:

4 A. Unless otherwise agreed, in a transaction involving a one (1)
5 to four (4) unit residential dwelling, the seller’s agent shall have
6 the following duties:
7 (1) To disclose to the buyer or the buyer's agent the nature of
8 the seller agent’s relationship with the seller, and to disclose any
9 change in the relationship;

10 (2) To promote the interests of the seller by;
11 (a) seeking to procure an offer on terms satisfactory to the
12 seller; however, the seller’s agent is not obligated to seek addi-
-13 tional offers once an offer has been accepted by the seller, unless
14 otherwise instructed by the seller.
15 (b) presenting all offers to purchase to the seller forthwith
16 unless another offer to purchase has already been accepted by the
17 seller, except as otherwise directed by the seller,
18 (c) accounting for all money and property at the time set for
19 closing;
20 (d) exercising reasonable care and skill for the benefit of the
21 seller;
22 (e) disclosing all material information about the buyer or the
23 property which is the subject of the transaction about which the
24 agent has actual knowledge to the seller; and
25 (f) not disclosing confidential information of the seller to others
26 without the consent of the seller, except where the disclosure is
27 required by law or is intended to prevent illegal conduct or is nec-
-28 essary to prosecute a claim against the client or to defend a claim
29 by the client against the broker.

3 Section 87ZZV2.
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30 (3) A seller’s agent shall have no duty to conduct an investiga-
-31 tion of the buyer’s financial ability to perform or to verify the
32 accuracy of any statement, written or oral, made by the seller,
33 buyer or any third party, except that the agent shall not knowingly
34 communicate false information.
35 B. Unless otherwise agreed, in a transaction involving a one (1)
36 to four (4) unit residential dwelling, a buyer’s agent shall have the
37 following duties:
38 (1) To disclose to the seller or the seller’s agent the buyer
39 agent’s relationship with the buyer, and to disclose if the relation-
-40 ship changes.
41 (2) To promote interests of the buyer by:
42 (a) seeking to locate a property fitting the description and on
43 terms satisfactory to the buyer; however, the buyer’s agent is not
44 obligated to locate other properties once the buyer has entered
45 into an agreement to the buyer property unless otherwise agreed
46 with the buyer;
47 (b) transmitting to the seller or seller’s agent forthwith all
48 offers to purchase from the buyer;
49 (c) accounting for all money and property at the time set for
50 closing;
51 (d) exercising reasonable care and skill for the benefit of the
52 buyer;
53 (e) disclosing all material information about the property which
54 is the subject of the transaction about which the agent has actual
55 knowledge to the buyer; and
56 (f) not disclosing confidential information of the buyer to
57 others without the consent of the buyer, except where the disclo-
-58 sure is required by law or is intended to prevent illegal conduct or
59 is necessary to prosecute a claim against the client or to defend a
60 claim by the client against the broker.
61 (3) A buyer’s agent shall have no duty to conduct an investiga-
-62 tion of the seller’s ability to perform or to verify the accuracy of
63 any statement, written or oral, made by the seller, buyer or any
64 third party, except that the agent shall not knowingly communi-
-65 cate false information.
66 C. Unless otherwise agreed, in a transaction involving a one (I)
67 to four (4) unit residential dwelling, a subagent of a buyer or
68 seller has the respective fiduciary duties as those of a seller’s
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agent or buyer’s agent set forth in this section, except as noted.
The subagent shall have no duty to communicate directly with the
client concerning matters about which the subagent reasonably
believes the buyer’s agent or seller’s agent has communicated or
will communicate to the client. Subagency is established when the
subagent accepts an offer of subagency by communicating such
acceptance to the offering broker or salesperson or by undertaking
to act as a subagent. No real estate licensee shall be deemed to be
a subagent of any client of another broker solely by reason of
membership or other affiliation by such brokers in a common
information source, including but not limited to multiple listing
services.
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D. An agency relationship shall terminate upon the close of a
real estate transaction or at such other time as the parties agree.
Except as otherwise agreed to in writing and as provided in this
subsection, the seller’s agent or buyer’s agent owes no duty to a
client after termination, expiration, or completion of the brokerage
engagement, except:
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(I) accounting for money and property, and87
(2) keeping confidential information received from the client,

unless the disclosure is required by law; the client consents to the
disclosure; disclosure is intended to prevent illegal conduct or is
necessary to prosecute a claim against the client or to defend a
claim by the client against the broker.
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E. A broker may act as a dual agent only with the written con-
sent of all parties to a real estate transaction or as otherwise autho-
rized by this section. Consent shall conclusively be deemed to
have been given by any party who signs a writing at the time of
entering into an agency agreement that substantially contains the
following statement; “A dual agency arises if the agent who repre-
sents you also represents the other party to your transaction. A
dual agent represents both the buyer and seller in the same trans-
action and, therefore, the agent has an actual or apparent conflict
in fully discharging duties owed to both clients. A dual agent is
prohibited from disclosing confidential information from a client
to any other person without the consent of the client, except where
disclosure is required by law or is intended to prevent illegal con-
duct or is necessary to prosecute a claim against the client or to
defend a claim by the client against the broker.
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A dual agent shall not disclose the following information
without the client’s consent:

108
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• that a seller will accept less than the listed price and terms;110
• that a buyer will offer more than the offered price and terms;11l
• the terms of prior negotiations in which the seller, buyer, land-112

lord or tenant have been involved113
You may chose not to consent to a dual agency. However, your

signature on this document acknowledges your consent to a dual
agency if it occurs, that this dual agency disclosure has been read
and understood, and that your consent is being given voluntarily.”
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F. Designated Dual Agency. A principal broker, corporation or
other entity which holds a broker’s license may designate named
brokers or salesmen associated with the broker to represent only
buyers and to designate other named brokers or salesmen associ-
ated with the broker to represent only sellers in a transaction.
Such designation shall be made in writing and notice given to the
buyer and seller reasonably promptly after such designation is
made. Thereafter, responsibility to satisfy the respective fiduciary
duties as a seller’s agent and as a buyer’s agent is the sole respon-
sibility of the individuals designated who shall be deemed not to
be dual agents. Upon making such a designation, the designating
broker shall be a dual agent and no further consent from either the
buyer or seller shall be required.
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G. It shall not constitute a dual agency of a listing real estate
broker solely because a cooperating broker or salesman who is not
associated with the listing real estate broker has undertaken to
represent a buyer or to be a dual agent. Neither shall it constitute a
dual agency for a broker or salesman who represents a person as a
client selling real property to assist that person as a customer with
regard to other real property listed by the broker.
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138 H. A broker or salesman who is associated with a broker may

earn a fee for duties performed in connection with a real estate
transaction without undertaking to act as an agent for either the
buyer or seller.
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142 I. The duties and responsibilities of a broker or salesman set

forth in this section supersede any duties of a broker or salesman
based on common law principles of agency.
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