
HOUSE No. 3246
By Mr. Rushing of Boston, petition of Byron Rushing and Patricia D,

Jehlen for legislation to decrease health insurance premium costs for
senior citizens through improved cost containment and patient
education in the health care system. Insurance.

In the Year One Thousand Nine Hundred and Ninety-Seven

An Act to decrease health insurance premium costs for senior
CITIZENS THROUGH IMPROVED COST CONTAINMENT AND PATIENT
EDUCATION IN THE HEALTH CARE SYSTEM.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 118 G of the General Laws as added by paragraph 275
2 of the acts of 1996 is hereby amended after section 3 by adding
3 the following section;—
4 Section 3A. In addition to the powers conferred on state agen-
-5 cies, the division shall have the powers described in this section.
6 1) Definitions.
7 “Average manufacturer price” means, with respect to a covered
8 outpatient prescription drug of a manufacturer for the term of a
9 discount and rebate agreement, the average price paid to the man-

-10 ufacturer for the drug in the United States by wholesalers for
11 drugs distributed in the retail pharmacy class of trade, after
12 deducting customary prompt payment discounts.
13 “Commissioner” means the commissioner of the division of
14 health care finance and policy.
15 “Covered outpatient prescription drug” means a product dis-
-16 pensed in Massachusetts, not provided as part of, or as incident to,
17 inpatient hospital services, which is:—
18 (1) a drug which may only be dispensed by prescription,
19 and:—
20 (a) is approved by the Food and Drug Administration for
21 both safety and efficacy; or
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22 (b) is approved by the Food and Drug Administration for
23 safety but not efficacy when the commissioner has determined
24 there is a compelling medical need for its use and no safe and
25 effective substitute exists;
26 (2) a biological product that may only be dispensed upon pre-
-27 scription;
28 (3) insulin certified under 21 U.S.C. § 356;
29 (4) a drug for which a prescription is not required but which
30 has been dispensed by prescription;
31 (5) infant formula, whether milk or soy-based, or its equiva-
-32 lent; or
33 (6) oral rehydration fluids or chemicals.
34 “Discount” means a reduction in price to be negotiated between
35 the manufacturer and the commissioner of the division of health
36 care finance and policy.
37 “Formulary” means a list of prescription drugs considered most
38 useful in patient care, rated on the basis of clinical effectiveness
39 and cost and which may be prescribed for a discounted rate as
40 negotiated with the manufacturer by the Division of Health Care
41 Finance and Policy. Drugs to be included in the formulary shall be
42 determined by the formulary committee. Nothing under this act
43 shall be interpreted to prohibit the prescription of or payment for a
44 drug that is not included in the formulary.
45 “Formulary Committee” means a committee of eleven members
46 appointed by the commissioner of the Division of Health Care
47 Finance and Policy and chaired by said commissioner or his
48 designee which shall consist of the commissioner of public health
49 or his designee, the director of the board of registration in phar-
-50 macy, the attorney general or his designee, three physicians,
51 including a specialist in psychopharmacology, two pharmacists,
52 two consumers who shall not be members of the same consumer
53 organization and an economist who specializes in pharmacoeco-
-54 nomics.
55 “Innovator multiple source drug” means a covered outpatient
56 prescription drug that was originally marketed under an original
57 new drug application approved by the Food and Drug
58 Administration and for which there are two or more drug products
59 sold in the commonwealth rated as therapeutically and pharma-
-60 ceutically equivalent by the Food and Drug Administration,
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61 “Manufacturer” means any entity engaged in (1) the produc-
-62 tion, preparation, propagation, compounding, conversion, or pro-
-63 cessing of covered outpatient prescription drug products, either
64 directly or indirectly by extraction from substances of natural
65 origin, or independently by means of chemical synthesis or by a
66 combination of extraction and chemical synthesis; or
67 (2) the packaging, repackaging, labeling, relabeling or distrib-
-68 ution of covered outpatient prescription drug products; provided,
69 however, that such term does not include a wholesale distributor
70 of drugs or a retail pharmacy licensed under Massachusetts law.
71 “Rebate,” An amount paid to the commonwealth to be negoti-
-72 ated by the commissioner of insurance based upon the
73 following:—
74 (a) manufacturer price increases exceeding inflation, as
75 measured by the national urban consumer price index for all
76 goods and services.
77 (b) the number of dosage units dispensed in Massachusetts
78 since the beginning of the first calendar year prior to enactment of
79 this act.
80 “Secretary” means the secretary of the executive office of
81 health and human services.
82 “Single source drug” means a covered outpatient prescription
83 drug which is produced or distributed under an original new drug
84 application approved by the Food and Drug Administration,
85 including a drug product marketed by any cross-licensed pro-
-86 ducers or distributor operating under the new drug application.
87 2) Requirement for a discount and rebate agreement.
88 In order for a covered outpatient prescription drug to be
89 included in the statewide formulary, the manufacturer must have
90 entered into and have in effect an agreement with the commis-
-91 sioner the division of health care finance and policy on behalf of
92 patients requiring covered outpatient prescriptions. Such an agree-
-93 ment shall become effective the first day of the calendar quarter
94 that begins 60 days after the date the agreement is entered into:
95 provided, however, that this paragraph shall not apply to the dis-
-96 pensing of a covered outpatient prescription drug if:—
97 (b) prevent the commissioner from entering into an agree-
-98 ment with a manufacturer for specific covered outpatient prescrip-
-99 tion drugs that are not subject to an existing agreement even
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though a discount or rebate agreement for other such covered
drugs may exist between the manufacturer and another entity;

100
101

(c) prevent the commissioner from entering into a discount
agreement with a manufacturer for covered outpatient prescription
drugs when there is an existing rebate agreement with said manu-
facturer;

102
103
104
105

(d) prevent the commissioner from entering into a rebate
agreement with a manufacturer for covered outpatient prescription
drugs when there is an existing discount agreement with said man-
ufacturer; or
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(e) prevent any private or public entity from voluntarily
participating in the discount and rebate program established under
paragraph 2 to the extent consistent with law.

110
11l
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The Secretary is hereby authorized and required to seek what-
ever waivers of federal or state law as may be required to obtain
the best combinations of discounts and rebates possible on behalf
of all patients needing outpatient prescription drugs in
Massachusetts.
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3) Effect on existing agreements.118
A discount agreement in effect on January 1, 1995 between a

manufacturer and a private entity, shall for the initial agreement
period, be considered to be a discount agreement meeting the
requirements of paragraph 5 above when the manufacturer reports
to the commissioner the term of such agreement and all discounts
allowed pursuant to said agreement following January 1, 1995.
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A rebate agreement in effect on January 1, 1995 between a
manufacturer and a private entity, shall for the initial agreement
period, be considered to be a rebate agreement meeting the
requirements of paragraph five above when the manufacturer
reports to the commissioner the term of such agreement and all
rebates credited pursuant to said agreement following January 1,
1995.
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132 For the purposes of this paragraph, “initial agreement period”

means the term of a discount or rebate agreement in effect on or
before January 1, 1995, excluding renewals or extensions. The
commissioner shall interpret this term as narrowly as possible
consistent with law to enter into discount and rebate agreements
with manufacturers as early as possible.

133
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135
136
137
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138 Nothing in this paragraph shall be interpreted to permit dis-
-139 pensing of a specific outpatient prescription drug that is not sub-
-140 ject to both a discount and a rebate agreement or to prevent the
141 commissioner from entering into a discount and/or rebate agree-
142 ments that do not conflict with the terms of existing discount or
143 rebate agreements.
144 4) Confidentiality.
145 Notwithstanding any other provision of law, any information
146 disclosed by a manufacturer under an agreement entered into pur-
147 suant to paragraph five above or any information concerning dis-
148 count or rebate amounts disclosed by manufacturers or other
149 parties pursuant to paragraph six above is confidential and shall
150 not be disclosed by the commissioner, any member of the advisory
151 council or any state employee or contractor in a form which dis-
152 closes; —

153 (1) the identity of a specific manufacturer, wholesaler, retailer
154 or consumer of covered outpatient prescription drugs;
155 (2) prices charged or reimbursed by such manufacturer,
156 wholesaler, retailer or consumer;
157 (3) discounts allowed by such manufacturer, wholesaler,
158 retailer or consumer; or
159 (4) rebates credited by such manufacturer, wholesaler, retailer
160 or consumer.
161 5) Penalties
162 False reporting of information required pursuant to paragraphs
163 two and three shall be deemed unfair methods of competition and
164 unfair or deceptive acts or practices under subparagraph (2) of
165 paragraph 2of chapter 93Aof the General Laws
166 6) The joint committee on insurance is hereby authorized to
167 expend an amount up to seventy-five thousand dollars for the rea-
168 sonable expenses of performing an investigation and study with
169 all interested parties regarding the effectiveness of a single billing
170 system to be utilized by all health insurers in the commonwealth.
171 7) The executive office of elder affairs is hereby authorized to
172 expend an amount up to seventy-five thousand dollars for the rea-
173 sonable expenses of performing an investigation and study
174 regarding the insurance needs of elderly persons, including, but
175 not limited to the appropriateness of the insurance coverage cur-
176 rently purchased by elderly persons
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