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By Mr. Koczera of New Bedford, petition of Robert M. Koczera
and other members of the General Court relative to establishing the
Southeastern Massachusetts economic development authority.
Commerce and Labor.

Commontocaltf) of Jfflassatljusctts
In the Year One Thousand Nine Hundred and Ninety-Seven

An Act relative to economic

development

in southeastern

MASSACHUSETTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1

SECTION 1. The cities of New Bedford, Fall Rivers, Taunton
and
Attleboro by an affirmative vote, after a public hearing, of
2
3 two-thirds of the members present and voting of the city council
4 and any one or more of the towns of Acushnet, Berkeley,

5 Dartmouth, Brighton, Easton, Fairhaven, Freetown, Mansfield,
6 North Attleboro, Norton, Rayntham, Rehoboth, Seekonk,
7 Somerset, Swansea and Westport may, by an affirmative vote of
8 two-thirds of the members present and voting of their respective
9 town meetings and subject to the conditions specified herein,
10 create an economic development authority which shall be a body
11 corporate to be known as the Southeastern Massachusetts
12 Economic Development Authority, hereafter called the authority.
13 Other municipalities within Bristol county which accept the provi-14 sions of this act, by an affirmative vote of two-thirds of the mem-15 bers present and voting of their respective town meetings, at my
16 time after the formation of the authority as provided for in section
17 sixteen of this act, shall automatically become members of the
18 authority. The authority shall have no capacity to pledge the credit
19 of the commonwealth or to otherwise obligate the commonwealth
20 without specific written authorization.
1
SECTION 2. The purpose of the authority shall be to acquire
2 properties contaminated by oil or hazardous material, conduct
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3 response actions thereon, and construct, develop, maintain, lease,
4 convey or otherwise transfer such property for the beneficial reuse
5 or redevelopment of such property to promote economic develop-6 ment on behalf of its member communities. Said board, as defined
7 in this act, acting for and on behalf of said authority, may take by
8 eminent domain under chapter seventy-nine of the General Laws
9 or acquire by purchase or otherwise, any disposal site, as defined
10 in section two of chapter twenty-one E, hereinafter referred to as
11 twenty-one E sites, or a portion thereof, and associated lands,
12 properties, water rights, rights of ways or easements, public and
13 private, necessary for accomplishing the purposes of this act; may
14 conduct response actions pursuant to the requirements of said
15 chapter twenty-one E and regulations promulgated pursuant
16 thereto; may construct, maintain or operate and lease such indus-17 trial or commercial facilities acquired by the authority, may sell
18 by negotiation to the participating member communities of the
19 authority or at public auction any property, including land
20 acquired by the authority pursuant to this act and which in the
21 authority’s opinion is no longer needed in the performance of the
22 powers and duties conferred and imposed on it by this act; may
23 from time to time lease any property which in the authority’s
24 opinion is not needed by it for the purposes of this act and may do
25 any other thing proper or necessary for the purposes of this act;
26 provided, however, that said authority shall not take in fee any
27 land of a railroad corporation and shall not enter upon or con-28 struct, maintain or operate any industrial or commercial facility
29 within the location except as it may agree upon which such corpo-30 ration, or, in the case of a failure to agree, as approved by the
31 department of public utilities.
32
The authority may acquire not more than three properties. The
33 authority may at any time submit, to the house and senate commit-34 tees on ways and means and to the joint committee on commerce
35 and labor, a report proposing legislation authorizing the authority
36 to acquire properties in addition to the three authorized herein.
37 Any such report shall describe the following: properties acquired,
38 response actions conducted, development activities, and income
39 from the sale or lease of said properties.

1 SECTION 3. The authority may enter into agreements to
2 indemnify and hold harmless future owners or operators of prop-
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3 erties acquired by the authority pursuant to this act from and
4 against liability pursuant to sections four, four A and five of
5 chapter twenty-one E of the General Laws with respect to any
6 releases or threats of releases of oil or hazardous material that first
7 began to occur before that person acquires ownership or posses-8 sion of the property; provided, however, that such indemnification
9 shall not apply to any violation of or change to a restriction in use
10 imposed on the property as part of a response action conducted by
11 the authority. Notwithstanding any of the provisions of said
12 chapter twenty-one E to the contrary, any person who acquires
13 ownership or possession of property from the authority shall not
14 be deemed an owner or operator for purposes of said chapter
15 twenty-one E with respect to any release or threat of release of oil
16 or hazardous material that first began to occur at or from a site or
17 vessel before the time that such party acquired ownership or pos-18 session provided that: (I) such person is a bona fide new owner or
19 operator and is not affiliated with any other person potentially
20 liable for response costs or damages to natural resources caused
21 by that release or threat of release through any direct or indirect
22 familial relationship or any contractual, corporate or financial
23 relationship other than that created by the instruments by which
24 title to the property is conveyed or financed; (2) such person pro-25 vides reasonable access to the site or vessel to employees, agents
26 and contractors of the department of environmental protection to
27 conduct response actions and to other persons intending to con-28 duct response actions; and (3) such person does not violate or fail
29 to comply with any restriction on future use of the site imposed
30 pursuant to section six of said chapter twenty-one E and regula-31 tions promulgated pursuant thereto. When such a person is not an
32 owner or operator pursuant to this section, any person who owned
33 or operated the site or vessel immediately prior to the authority’s
34 acquisition of ownership or possession shall be deemed the owner
35 or operator pursuant to said chapter twenty-one E.

1

2
-3
4
5

SECTION 4. (a) The authority may enter into agreements with
its response action contractors to indemnify and hold such contractors harmless against any liability for negligence, including
legal fees and costs, if any, in an amount not to exceed a figure
established by the indemnification agreement pursuant to the pro-
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6 visions of this section. In no event shall the amount of indemnifi-7 cation to be provided under an indemnification agreement exceed
8 two million dollars for a single occurrence involving the release
9 or threat of release of oil or hazardous material. No indemnifica-10 tion shall be provided pursuant to an indemnification agreement
I 1 under this section if the response action contractor acts in a
12 grossly negligent, willful, or malicious manner or if the action or
13 omission which gives rise to a claim is not within the scope of the
14 response action contract.
(b) The indemnification provided under this section shall apply
15
16 only to response action contractor liability arising out of a release
17 or threat of release of oil or hazardous material resulting from
18 response actions conducted by the response action contractor pur-19 suant to its response action contract.
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SECTION 5. The authority is authorized to take or arrange for
necessary response actions as determined by reference to the
Massachusetts Contingency Plan. The authority shall be entitled
to reimbursement from any other person liable for such release or
threat of release for the reasonable costs of such response actions,
including all litigation costs and attorney’s fees. All claims for
contribution, reimbursement or equitable share by the authority
pursuant to this section and chapter twenty-one E of the General
Laws shall be brought in accordance with the procedures set forth
in section eleven Aof said chapter twenty-one E.
The authority may enter into agreements with prior owners or
operators of site or vessel or persons who may have otherwise
caused or may be legally responsible for releases or threats of
releases of oil or hazardous material, to conduct or reimburse the
authority for the costs of response actions. In conducting any
response action pursuant to the requirements of said chapter
twenty-one E and the regulations promulgated thereto, the
authority shall not be exempt from any compliance or permit fees.

SECTION 6. In the event that a response action or portion of a
1
2 response action conducted by the authority includes a restriction

3 on future use of the site pursuant

to

section six of chapter twenty-

-4 one E of the General Laws and regulations promulgated pursuant
5 thereto, the authority shall have no liability or responsibility for
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6 any violation of such restriction or for any necessary and appro-7 priate response action on account of use of the site by a future
8 owner and operator contrary to the requirements of such restric-9 tion.

1
2
3
4
5

6

SECTION 7. Except as expressly provided by this section, the
authority shall not be deemed an “owner” or “operator” under the
provisions of clauses (2) and (5) of paragraph (a) of section five
of chapter twenty-one E of the General Laws and shall be
excluded from the definition of “owner” or “operator” with
respect to releases and threats of releases that first began to occur
before the authority acquires ownership or possession of a site or
vessel; provided, however, that upon acquiring ownership or possession of a site or vessel, said authority shall:

7
8
-9
10
(1) provide notice to the department of environmental protection
immediately upon obtaining knowledge of release or threat of
-11
12 release of oil or hazardous material for which notification is
13 required pursuant to, and in compliance with, section seven of
14 said chapter twenty-one E or regulations promulgated pursuant
15 thereto;
16
(2) provide reasonable access to the site or vessel to employees,
17 agents and contractors of said department to conduct response

18 actions, if necessary, and to other persons intending to conduct
19 necessary response actions;
20
(3) take or arrange for any and all response actions necessary
21 and appropriate regarding releases or threats of releases under said
22 chapter twenty-one E and any regulations promulgated pursuant
23 thereto.
24
In the event that the department incurs response action costs in
25 connection with any site acquired by the authority, the authority
26 shall reimburse the department for such reasonable response
27 action costs.
1
SECTION 8. The authority shall be under the management and
2 control of a board that is hereby created and which shall be known

3 as the Southeastern Massachusetts economic development board,
4 hereinafter called the board.
1
SECTION 9. The board may enter upon any land for the pur-2 pose of making surveys, environmental site assessments, test pits
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3
4
5
6

and borings and may take, by eminent domain under chapter
seventy-nine of the General Laws by purchase or otherwise, the
right to temporarily occupy any lands necessary for the carrying
out of said purpose.

1

SECTION 10. The authority, by vote of the board, is hereby
authorized to issue from time to time, general obligation serial
bonds or notes of the authority to pay for the costs of capital outlays in connection with assessment, containment and removal
activities at properties acquired by the authority and in connection
with assessment, containment and removal activities at properties
acquired by the authority and in connection with the construction
and operation of industrial and commercial facilities and such
other works as may be required, including land damages and costs
of demolition of existing structures, on lands that may be
required.
Said bonds are to be issued in such amount or amounts as the
authority, acting by and through the board, may determine and the
authority may refund any such bonds and notes. Such serial bonds
and notes may be callable with or without premium and shall contain such terms and conditions, bear such rate or rates of issues, be
sold in such manner, at private or public sale, and mature in such
times and in such amounts as the board shall determine; provided,
however, that each issue of such bonds and notes shall be payable
in annual installments, the first of which shall be payable not later
than two years after its date and the last of which will be payable
not more than thirty years from said date.
If the board votes to issue serial bonds or notes, said board may
authorize the issuance in the name of the authority, of general
obligation temporary bonds or notes for a period of not more than
two years in anticipation of the money to be received from the
sale of such serial bonds or notes. The time within which such
serial notes or bonds are issued shall not be extended by reason of
the making of such temporary loans beyond the time fixed in the
order authorizing such temporary bonds or notes.
For the purposes of paying the expenses of operations
including, without limitation, any principal or interest due or
about to become due on any bond or note issued by the authority
in which funds are not available, the board, in the name of the
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authority is hereby authorized to issue from time to time general
obligation temporary notes of the authority in anticipation of
assessments against member communities of the authority and in
the year such notes are issued.
Temporary notes in anticipation of assessment shall be payable
not more than one year from their date and shall not exceed, in
principal amount, the amount of the outstanding assessment in
anticipation of which they are issued.
Temporary notes issued under this section for a shorter period
than the maximum permitted may be renewed by the issuance of
other temporary notes maturing within the required period; provided, however, that the period from the date of issue of the original temporary notes to the date of maturity of the renewal notes
shall not exceed the maximum period for which the original notes
may have been issued. Such temporary notes or renewal notes
may be sold at discount or with interest payable at or before maturity.
Notes or bonds authorized by this section shall be signed by the
treasurer of the board, as defined herein, and countersigned by the
chairman of the board, as defined herein, and serial bonds and
notes shall have the authority’s seal affixed thereto. Section sixteen B of chapter forty-four of the General Laws shall be applic-

-57 able to any such bonds and notes.
58
Each municipality’s share of debt incurred by the authority
59 shall be included in the calculation of the municipality’s debt limit
60 under section ten of chapter forty-four of the General Laws, and
61 no municipality’s total share of debt authorized to be issued by the
62 authority shall exceed one-tenth of that municipality’s debt limit

63 under said section ten. A city or town council or town meeting
64 that approves, pursuant to the provisions of section eleven, a
65 municipality’s participation in a debt-financed project of the
66 authority shall approve a maximum dollar limit on the municipali-67 ty’s participation and shall notify the director of accounts in
68 accordance with section twenty-eight of said chapter forty-four
69 within forty-eight hours of any votes approving participation in
70 such projects of the authority. A municipality may rescind a vote
71 to participate in an authority project at any time before debt is
72 issued or contracts are entered into by the authority in reliance
73 upon the municipality’s participation.

HOUSE

1
-2

-3
4

5
6
7
-8
9
-10
11
-12
13
-14
15

16
-17
18
-19
20

21
22
1

2
-3
4

5
6
-7
8

-9
10
11

12
13
14

-15
16

No. 3592

[January

SECTION 11. The cost of the original response action, acquisition, design and construction of the industrial or commercial facilities shall be apportioned among the participating member cities
and towns in accordance with the level of participation approved
by said cities and towns. A “participant” or “participating city or
town” shall mean a member which has been authorized by its city
or town council or town meeting, by an affirmative vote of twothirds of the members present and voting, after a public hearing,
and after recommendation by the chief executive of the municipality to the same extent that said recommendation would be
required for an appropriation, to obligate the community to participale financially in a particular project, and said participation has
been approved by the board. The board shall not approve the participation of any city or town in any project unless the director
submits a detailed action plan, including a complete statement of
financial and environmental costs and benefits, which demonstrates that revenue from the project can reasonably be expected to
meet or exceed costs. When appropriate, said report shall recognize costs to establish a reserve or purchase insurance to protect
the authority against future liability.
Said report shall be available to each community prior to any
vote to participate in the project.
SECTION 12, The board shall annually adopt an operating
budget to provide for funds for personal services, expenses, capital outlay and amounts required for the payment of principal and
interest on such bonds and notes issued or to be renewed by the
authority which shall be due during the ensuing fiscal year. The
board shall apportion the amount so determined among the members of the authority in accordance with provisions of this section.
Personnel, services expenses and capital outlay costs as contained in the annual operating budget of the authority shall be
apportioned equally among the members.
Amounts required for the payment of principal and interest on
bonds and notes issued or to be renewed by the authority which
shall be due during the ensuing fiscal year shall be apportioned
among the members of the authority in accordance with the provisions of section eleven. Each amount so apportioned for each
member shall, prior to December thirty-first of each year, be certi-
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17 fied by the board of assessors of each city or town of such

18 authority. The assessors of each city or town shall, without further
19 vote, include each amount so certified in those amounts to be
20 annually raised by taxes under section twenty-three of chapter
21 fifty-nine of the General Laws, the respective city or town shall
22 pay the amount so certified to the treasurer of the authority on or
23 before July first of the then taxable year.
24
A city or town that has been assessed may raise all or a portion
25 of the amounts certified annually by the authority to the assessors
26 of each city or town as provided in this act.

1

SECTION 13. The amount of money required each year by

2 each city or each town in accordance with the apportionment

3 determined as aforesaid shall be assessed upon each city, and each
4 town in each year. Each such city and town shall be notified of the
5 amount of such assessment by February first of the year
6 following, which amount shall be paid by each city and town to
7 the treasurer of said authority on or before July fifteenth following
8 the receipt of notice of the amount of said assessment.
1
SECTION 14. To meet the costs of construction, maintenance,
2 and operation of the facilities authorized by this act, the authority
3 may file an application for, or accept and use, any federal or state
4 funds or grants or any federal or state assistance, or both, provided
5 therefor under any federal or state law or folds from any other
6 sources.
1
SECTION 15. No lands, rights of ways or other easements,
2 property, structures or rights acquired by the authority, as herein

3 provided, and located in the city or town in the authority shall be
4 assessed or taxed by the municipality so long as such property is
5 owned by the authority, response actions are ongoing and the
6 property and improvements thereon are not in beneficial reuse by
7 the third party as so determined in the judgment of the board.
8 Following the completion of the response actions or transfer or
9 upon beneficial reuse of the property it shall be assessed or taxed
10 by the municipality where the property is located and the munici-11 pality shall be assessed or taxed by the municipality where the
12 property is located and the municipality shall be responsible for
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paying annually on July first each year to each city or town which
is a member of the authority, less one percent of the tax collected
to be paid as administrative fee, to the city or town wherein said
property is located, an amount equal to the amount it would
receive if said property was located within its municipal boundaries in proportion to the amount of investment the city or town
has made in said property pursuant to section eleven.

1
SECTION 16, The board shall consist of one resident from
2 each municipality that has voted to accept the provisions of this
3 act and is a member of the Southeastern Massachusetts Economic
4 Development Authority, The cities of Attleboro, Fall Rivers, New

c

5 Bedford and Taunton shall each have one member on the board.
6 Official action shall require a positive vote of at least two-thirds
7 of the members of the board.
8
The member of the board for each of the cities shall be

9 appointed by the city council. Members of the board from the
towns shall be appointed by the board of selectmen or the town
1 1 manager in those communities with a town manager form of gov-12 eminent, according to each community’s applicable provisions of
13 law. Members appointed to the board shall be residents or munic-14 ipal employees of the community they represent.
15
Members of the board shall be appointed by the legal
16 appointing authorities for terms of three years. Each member shall
17 serve until the qualification of a successor. Board members may
18 be reappointed by the legal appointing authority of such member’s
19 municipality as long as such municipality remains a member of
It)

20 the authority.

1
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SECTION 17. The board shall appoint and determine the compensation of an authority director who shall be the chief executive
officer of the authority and shall administer the affairs and direct
the work of the authority as approved by the board; provided,
however, that the authority director shall not hold any elective
office except that of town meeting member in any town within the
jurisdiction of the authority. The board shall set forth the powers
and duties of the authority’s director in its by-laws.
The authority's director may, upon approval of the board or as
otherwise provided in the authority’s by-laws, enter into agree-

{
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for professional construction services to be provided to the
authority by private contractors. The authority director shall be
familiar with economic development in Southeastern
Massachusetts and shall possess such other qualifications as may
be determined by the board.
merits

1
SECTION 18. The authority shall have a seal consisting of a
2 circular die bearing the words “Commonwealth of Massachusetts,
3 Southeastern Massachusetts Economic Development Authority”,
4 which seal shall be used whenever deemed advisable by the board

5 on papers and documents issued or executed by the board or by
6 any officer or employee designated by the board.

1

SECTION 19. The board shall prepare and adopt by-laws
2 describing and stipulating its organization and operations. The
3 board members shall, annually, in the month of April, select a
4 chairman, vice-chairman and secretary from among the member-5 ship who shall act as an executive committee. Members of the
6 board may receive compensation from the authority which shall
7 not exceed five hundred dollars per year for a board member or
8 one thousand dollars per year for the chairman, vice-chairman or
9 secretary. Board members may be reimbursed for actual expenses
10 incurred in the performance of their duties on approval of the
11 board.
The board shall appoint, and may at its pleasure, remove a trea12
-13 surer and a clerk who shall not be members of the board. Both
14 offices, if the board deems advisable, may be held by the same
15 person. The treasurer shall give the board a bond payable to the
16 authority with a surety company authorized to transact business
17 within the commonwealth and satisfactory to the board surety in
18 such sums as the board may prescribe and conditioned on the
19 faithful performance of the duties of treasurer. The duties of the
20 treasurer and the clerk shall be those usually pertaining to such
21 offices and such as may from time to time be prescribed by the
22 board. The board may retain legal counsel for any and all appro-23 priate purposes.
The director, with the approval of the board, shall from time to
24
25 time appoint or employ such other experts, agents, officers, clerks,
26 and other employees as deemed necessary and shall determine
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their duties. The salaries or compensation of all persons appointed
or employed under authority of this section shall be determined by
the board and together with other expenses shall be paid by the
authority and shall be considered a part of the maintenance
expenses of the authority. The board shall establish an office
within Bristol county in which its business shall be conducted and
in which plans, documents, records and other paper relating to its
business, land and other worked and properties shall be kept.
The authority shall at all times keep full and accurate accounts
of its receipts, expenditures, disbursements, assets and liabilities,
which shall be open at all times for inspection by the city, the
towns, or other groups who are members of the authority or by
any officer or duly appointed agent of the commonwealth.
The board shall make a report each year of its activities for the
preceding year and shall, prior to February first submit a copy to
the state auditor and to participating cities and towns.
The report shall also be submitted to the department of environ-

mental protection.

SECTION 20. At any time not less than eight years after the
1
2 acceptance of this act by a town or city, said town or city may,
3 after approval by two-thirds of the qualified voters present and
4 voting at an annual or special town meeting or election, notify the

5 board of its desire to withdraw from the authority. Such withdrawals shall become effective in not less than two years after the
receipt of such notice by the board and only after approval by the
majority of the board. In the event of such withdrawal the withdrawing city or town shall:
(I) continue to pay annually to the authority a share of the debt
10
11 outstanding at the time of withdrawal at a rate prevailing at the
12 time of withdrawal until its share of such debt shall be paid in
13 full; (2) be paid by the authority for a share of those taxes or lease
14 payments which accrue to the participant or participating commu-15 nity in accordance with the original commitment of said partici-16 pant or participating community to a particular project as
17 described in this act.
-6
7
8
-9

1
SECTION 21. The provisions of this act shall not take effect
2 until acceptance by at least one town meeting and the city council

3 of the cities of Attleboro, Fall River, New Bedford, and

Taunton,
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pursuant to section one. Initial organization of the board representing the Southeastern Massachusetts Economic Development
Authority shall take place within one hundred and eighty days
after the affirmative vote of the town meeting or city council for
the formation of the authority. It the board does not organize itself
9 and form the authority within one hundred and eighty days, the
10 action of the city council or town meeting shall be null and void.
4
-5
6
7
8

SECTION 22. The authority shall provide for early direct and
1
2 meaningful community involvement in each significant phase of

3 response activities taken under the authority which shall include
providing the community with access to information necessary to
develop appropriate and informed comments on critical decisions
regarding site characterization, risks posed by the site, and selec-

4
5
6
-7
8

tion of removal actions.
The process for involvement shall include: (1) site assesswhenever practicable, during the site assessment, the
-9 ment
10 authority shall solicit and evaluate the concerns and interests of
11 the community likely affected by the site by whatever means
12 deemed appropriate by the authority, (2) site cleanup
after
13 assessment and feasibility study and a method of cleanup has been
14 determined, the authority shall solicit the views and preferences of
15 the community likely affected by this cleanup including the dispo-16 sition of the hazardous substances, pollutants or contaminants at
17 the site.
—

1

SECTION 23. This act shall take effect upon its passage
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