
HOUSE No. 3752
By Mr. Scibelli of Springfield, petition of David T. Donnelly and

George N. Peterson, Jr, for legislation to further regulate appeals of
applications of abatements of certain excise taxes. Taxation.

In the Year One Thousand Nine Hundred and Ninety-Seven

An Act relative to the administration of state taxation.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 58A of the General Laws, as appearing
2 in the 1994 Official Edition, is hereby amended by adding, after
3 section 7A, the following section:—
4 Section 78. (a) The Board shall establish by rule a further alter-
-5 native procedure, hereinafter referred to as the small-claims pro-
-6 cedure, for the determination of petitions for abatement of any tax
7 or excise to which the provisions of chapter sixty-two C, apply, as
8 they are or may be specified in section two of said chapter sixty-
-9 two C. The appellant may elect the small-claims procedure, with

10 the approval of the board, in any case in which the amount of tax
11 placed in dispute by the petition does not exceed (1) five thousand
12 dollars for any taxable year, in the case of a tax imposed by tax-
-13 able years; (2) five thousand dollars for any calendar year, in the
14 case of a tax imposed by calendar year; (3) five thousand dollars
15 for any calendar year, in the case of a tax imposed by chapters
16 sixty-four A through sixty-four J, inclusive, and section twenty-
-17 one of chapter one hundred thirty-eight; (4) five thousand dollars
18 in the case of a tax imposed by chapter sixty-five C; or (5) five
19 thousand dollars for any taxable event or transaction in the case of
20 any other tax. For purposes of this section the amount of any tax
21 or excise placed in dispute does not include any interest, penalty,
22 or addition to tax imposed by chapter sixty-two C or any statute
23 referred to in section two of said chapter sixty-two C.
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24 (b) Proceedings under the small-claims procedure shall be con-
-25 ducted as informally as possible in accordance with such rules of
26 evidence, practice, and procedure as the board may prescribe. To
27 the extent that the board may consider practicable, the small-
-28 claims procedure shall eliminate formal rules of pleading, prac-
-29 tice, and evidence and except for the entry fee herein provided,
30 may eliminate any or all fees and costs, or may provide that costs
31 shall be in the discretion of the board. The chairman shall provide
32 for the speedy hearing of appeals to be heard under the small-
-33 claims procedure.
34 (c) An appellant desiring to be heard under the small-claims
35 procedure shall pay to the clerk a minimum entry fee as deter-
-36 mined annually by the commissioner of administration under the
37 provision of section three B of chapter seven and shall file an
38 election of the small-claims procedure and a written statement of
39 the facts of the case and of the amount claimed in abatement,
40 together with such additional information as the clerk may
41 require. The statement may be made on forms to be supplied by
42 the board, and if the appellant so requests, shall be made out for
43 the appellant by the clerk or an employee of the board designated
44 by the board. The clerk shall then serve a copy of the statement
45 upon the commissioner. The appellant shall also file a written
46 waiver of the right to appeal to any court. Within thirty days of the
47 service of the statement the commissioner shall file with the board
48 an answer similar to that required under the formal procedure pro-
-49 vided by section seven.
50 (d) Any case in which the appellant has filed an appeal under
51 the small-claims procedure as provided in subsection (c) above
52 shall be designated and docketed as a small-claims case. With the
53 concurrence of the board, the proceedings therein shall be con-
-54 ducted as a small-claims case in accordance with this section.
55 (e) At any time before the commencement of the hearing the
56 board, on its own motion or on the motion of a party to the appeal,
57 may order that the small-claims designation be removed and that
58 the proceedings be transferred to the formal procedure under
59 section seven. In addition, at any time before a decision is entered,
60 the board may discontinue further proceedings under this section
61 if it finds that (1) there are reasonable grounds for believing that
62 the amount of tax placed in dispute exceeds the applicable juris-
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63 dictional amount described in subsection (a), and (2) the amount
64 of the excess is large enough to justify granting the request. Upon
65 any such removal or discontinuance, proceedings in the case shall
66 be transferred to the formal docket and conducted under the
67 formal procedure provided by section seven, in which case the
68 statement required by subsection (c) shall be considered to be a
69 petition, its service to be service of a petition, and the waiver of
70 the right of appeal to be void. If the small-clains designation is not
71 removed and proceedings under this section are not discontinued.
72 the small-claims procedure shall be deemed to have been accepted
73 and all right of appeal waived by both parties.
74 (f) Notwithstanding any contrary provision of any rule adopted
75 by the board regarding practice and procedure before it, in small-
76 claims proceedings conducted under this section any certified
77 public accountant who is licensed to practice public accountancy
78 in the commonwealth may file pleadings and represent taxpayers,
79 subject to the same rules of practice and procedure that are
80 applied by the board to attorneys admitted to practice before the
81 courts of the commonwealth.
82 (g) The board shall make a decision in each case heard by it
83 under the small-claims procedure, giving a brief written summary
84 of the reasons therefor. No decision shall grant an abatement of
85 tax exceeding the amount of tax placed in dispute within the limits
86 prescribed in subsection (a) and with respect to amounts conceded
87 by the parties. Where the amount of tax which the commissioner
88 has refused to abate exceeds the limits imposed by subsection (a),
89 the appellant may nevertheless elect the small-claims procedure,
90 provided that such election shall, unless the small-claims proce-
91 dure is discontinued pursuant to subsection (e), foreclose all rights
92 to an abatement of any tax in excess of such limits and all interest,
93 penalties, or additions to tax imposed by chapter sixty-two C
94 related to such excess.
95 (h) A decision entered in any case in which the proceedings are
96 conducted under this section shall not be reviewed in any court
97 and shall not be treated as precedent for any other case.
98 Section 2. Section 13 of Chapter 58A, as appearing in the 1994
99 Official Edition, is hereby amended by striking out the sentence

100 beginning on line 7 as appearing in the 1994 Official Edition and
101 inserting in place thereof the following sentence: — Except in
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cases heard under the informal procedure authorized by section
seven A or under the small-claims authorized by section seven B,
the board shall make such findings and report thereon if so
requested by either party within ten days of a decision without
findings of fact.

102
103
104
105
106

SECTION 2. Section 32 of Chapter 62C of the General Laws,
as appearing in the 1994 Official Edition, is hereby amended by
adding the following subsections:—

1
9

3
(e)(1) Notwithstanding the foregoing, no tax shall be required

to be paid, no tax shall be collected involuntarily, and no notices
of lien with respect to an assessment shall be filed during the
period of time that:

4
5
6
7
8 (A) the taxpayer has filed with the commissioner a timely

application for abatement under section thirty-seven contending
that such tax is not due and such application is pending for
decision;

9
10
11

(B) the taxpayer has filed a petition with the appellate tax board
or the probate court under section thirty-nine appealing the refusal
of the commissioner to abate any such tax and such petition is
pending for decision; or

12
13
14
15

(C) an appeal is pending from a decision of a petition described
in (e)(1)(B) to the extent that the taxpayer has prevailed in the
appellate tax board or the probate court.

16
17
18

(2) With respect to any assessment of tax, if only a portion of
such tax is in dispute, the provisions of this subsection (e) shall
apply only to the portion that is in dispute.

19
20
21

(3) The amount of tax in dispute shall be required to be paid
only after (i) the ninetieth day after the date on which such tax is
assessed if the taxpayer has not applied to the commissioner for
an abatement of the tax, (ii) the date on which any right of appeal
to the appellate tax board from a refusal by the commissioner to
grant an abatement of such tax expires without any such appeal
having been filed; (iii) if the commissioner prevails before the
appellate tax board or the probate court, then the thirtieth day
following the date of the decision of the appellant tax board or the
probate court with respect to such tax; (iv) if the taxpayer prevails
before the appellate tax board or the probate court, then the thir-
tieth day following the entry of a final decision by the
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31
32
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34 Massachusetts appellate courts in favor of the commissioner; or
35 (v) the date of the withdrawal of the appeal filed with the appel-
-36 late tax board, the probate court, or higher courts. Any tax pay-
-37 ment delayed under this subsection (e) shall, however, continue to
38 bear interest as provided in this section. The penalty provided
39 under subsection (b) of section thirty-three shall apply only during
40 such periods as the portion of the tax disputed is required to be
41 paid and remains unpaid.
42 (4) Following the commissioner’s denial of an abatement appli-
-43 cation, the commissioner may, if a taxpayer desires to delay pay-
-44 ment of the amount in dispute, require such taxpayer to deposit
45 security, in a form satisfactory to the commissioner, equal to the
46 unpaid amount which remains in dispute, including any interest
47 and penalties that have or may accrue, upon determining, in accor-
-48 dance with written guidelines, that such action is necessary to
49 ensure the collection of such liability. Such security may include a
50 surety bond, cash, cash equivalents, a negotiable bond or a letter
51 of credit from a financial institution located and doing business in
52 the commonwealth. Such security shall not be required if the por-
-53 tion of the tax in dispute, excluding interest and penalties that
54 have accrued after assessment, is five thousand dollars or less in
55 the aggregate for all tax periods involved in the dispute; provided,
56 however, that in the case of an assessment made against a partner
57 or partnership or a shareholder of an S corporation in connection
58 with the activities of such partnership or S corporation, the com-
-59 missioner may require such security if the total of assessments
60 made against all such partners or shareholders in the aggregate for
61 all tax periods exceed five thousand dollars. If a taxpayer fails to
62 provide security following a written request by the commissioner,
63 the provisions of the third and fourth paragraphs shall not apply,
64 and the tax shall be required to be paid within thirty days after the
65 written request for security was made.
66 (5) This Act shall take effect immediately upon passage and
67 shall apply to all assessments made on or after the date of passage.

1 SECTION 3. Section 6 of chapter 58A of the General Laws, as
2 appearing in the 1994 Official Edition, is hereby amended by
3 striking out the last sentence and replacing it with the following
4 sentence;— During the period allowed for the taking of an appeal,
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5 the commissioner may, by agreement with the applicant, abate the
6 tax in whole or in part in final settlement of said application,
7 subject to the provisions of section thirty-seven A or section
8 thirty-seven C of chapter sixty-two C.
9 Section 2. Section seven of said chapter 58A, as so appearing,

10 is hereby amended by striking out the last sentence of the first
11 paragraph and replacing it with the following sentence; At any
12 time before the decision upon the appeal by the board or by the
13 appeals court under section thirteen, the appellee may abate the
14 tax appealed from in whole or in part or change its determination
15 subject to the provisions of section thirty-seven Aor thirty-seven C
16 of chapter sixty two C.
17 Section 3. Section 37A of said chapter 62C, of the General
18 Laws, as appearing in the 1994 Official Edition, is hereby
19 amended by striking out in lines 1 and 2, the words
20 “Notwithstanding any other provision of law, prior to a court
21 judgment or decision by the appellate tax board,”.
22 Section 4. Section 37A of said chapter 62C, as so appearing, is
23 hereby amended by striking out in line 37, the word “case”, and
24 inserting in place thereof, the following words:— matter which is
25 subject of such agreement,.
26 Section 5. Subsection (a) of section 37A of said chapter 62C, as
27 so appearing, is hereby further amended by striking out in line 6
28 the word “either”.
29 Section 6. Subsection (a) of section 37A of said chapter 62C, as
30 so appearing, is hereby further amended by striking out in line 7
31 the words: “or as to the taxpayer’s liability”.
32 Section 7. Said chapter 62C, as so appearing, is hereby
33 amended by inserting after section 378 the following section; —

34 submitted to the attorney general for review. Any such settlement
35 proposal shall take effect twenty-one days after its receipt by the
36 attorney general, unless the attorney general objects in writing to
37 the settlement. In the event the attorney general objects to the set-
-38 tlement proposal, such settlement shall not take effect until the
39 objection is resolved by the commissioner and the attorney
40 general.
41 (f) The commissioner of revenue shall report to the attorney
42 general each settlement which is described in subsection (e) and
43 which is less than five hundred thousand dollars. Said report shall
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44 include the identity of the tax payer, the type and amount of the
45 tax and such other information as is necessary to convey the terms
46 of and reasons for each such settlement. Said report is to be pre-
-47 pared on a quarterly basis and submitted to the attorney general no
48 later than forty-five days after the end of each calendar quarter.
49 Section 8. This act shall take effect three months after the date
50 of its enactment and shall apply to all proposed assessments,
51 whether proposed or made before or after said date, except where
52 a full and final settlement has been entered into prior to said date.

1 SECTION 4. Chapter 638, as appearing in the 1994 Official
2 Edition, is hereby amended by adding after Section 3 the
3 following section:—
4 Section 3A. Lower Required Installment Where Annualized
5 Income Installment is Less Than the Amount Determined Under
6 Section (3).
7 (a) General rule: In the case of any required installment, if the
8 corporation establishes that the annualized income installment is
9 less than the amount determined under section three of this

11 (1) The amount of such required installment shall be the annu-
-12 alized income installment, and
13 (2) Any reduction made under this section shall be recaptured
14 by increasing the amount of the next required installment deter-
-15 mined under subsection (c) of said section three by the amount of
16 such reduction.
17 (b) Annualized Income Installment.
18 (1) In general, the annualized income installment is the excess
19 (if any) of;
20 (A) An amount equal to the applicable percentage of the tax for
21 the taxable year computed by placing on an annualized basis the
22 taxable income:
23 (i) for the first two months of the taxable year, in the case of the
24 first required installment;
25 (ii) for the first three months of the taxable year, in the case of
26 the second required installment;
27 (iii) for the first six months of the taxable year, in the case of
28 the third required installment;
29 (iv) for the first nine months of the taxable year, in the case of
30 the fourth required installment, over:

10 chapter:
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31 (B) The aggregate amount of any prior required installments for
32 the taxable year.
33 (2) Special rules:
34 (A) For purposes of this section, taxable income is the preap-
-35 portioned taxable income for the relevant period multiplied by the
36 lesser of the current or prior year apportionment percentage.
37 (B) Taxable income shall be annualized by multiplying the tax-
-38 able income for the number of months required to be used in sub-
-39 paragraph (b)(1)(A) by twelve and then dividing by that number
40 of months.
41 (C) Applicable Percentage.
42 In the case of the following The applicable percentage
43 installment is:
44 First 36.0
45 Second 58.5
46 Third 81.0
47 Fourth 90.0
48 (3) Election For Different Annualization Periods.
49 (A) If a taxpayer makes an election under this subparagraph:—
50 (i) Clause (ii) of subparagraph (A) of paragraph (1) of subsec-
-51 tion (b) shall be applied by substituting four months for three
52 months,
53 (ii) Clause (iii) of subparagraph (A) of paragraph (1) of subsec-
-54 tion (b) shall be applied by substituting seven months for six
55 months, and
56 (iii) Clause (iv) of subparagraph (A) of paragraph (1) of subsec-
-57 tion (b) shall be applied by substituting ten months for nine
58 months, and
59 (B) If a taxpayer makes an election under this subparagraph:—
60 (i) Clause (ii) of subparagraph (A) of paragraph (1) of subsec-
-61 tion (b) shall be applied by substituting five months for three
62 months,
63 (ii) Clause (iii) of subparagraph (A) of paragraph (1) of subsec-
-64 tion (b) shall be applied by substituting eight months for six
65 months, and
66 (iii) Clause (iv) of subparagraph (A) of paragraph (1) of subsec-
-67 tion (b) shall be applied by substituting eleven months for nine
68 months.
69 (C) An election under subparagraph (A) or (B) shall apply to
70 the taxable year for which made and such an election shall be
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71 effective only if made on or before the date required for the pay-
-72 ment of the first required installment for such taxable year.

1 SECTION 5. Section 33 of Chapter 64H of the General Laws,
2 as appearing in the 1994 Official Edition, is hereby amended by
3 striking the second sentence thereof and replacing it with the
4 following:—
5 Such claim or reimbursement, covering the amount of excise
6 paid on accounts determined to be worthless in the vendor’s prior
7 fiscal year, shall be filed on or before the due date, including
8 extensions, of the federal income tax return (or in the case of tax
9 exempt organization, the federal information return) for such prior

10 fiscal year.

1 SECTION 6. Section 28 of chapter 62C of the General Laws,
2 as appearing in the 1994 Official Edition, is hereby stricken in its
3 entirety and replaced with the following section:—
4 Section 28. If a person who has been notified by the commis-
-5 sioner that he has failed to file a return or has filed an incorrect or
6 insufficient return refuses or neglects within thirty days after the
7 date of such notification to file a proper return, or if a person has
8 filed a false or fraudulent return or has filed a return with a willful
9 attempt in any manner to defeat or evade the tax, the commis-

-10 sioner may determine the tax due, according to his best informa-
-11 tion and belief, and may assess the tax and, in addition, may
12 assess a penalty of not more than one hundred percent of the tax
13 so determined which penalty shall be in addition to the other
14 penalties provided by this chapter.
15 If it is shown that any failure to file a return, or the filing of an
16 incorrect or insufficient return is due to reasonable cause and not
17 due to willful neglect, any penalty under this section may be
18 waived by the commissioner, or if such penalty has been assessed,
19 it may be abated by the commissioner, in whole or in part. In no
20 case may the amount of the penalty exceed one hundred percent of
21 the amount tax finally determined to be due under this chapter.
22 Section 2. Section 38 of said chapter 62C, as so appearing, is
23 hereby amended by striking out in lines 4 through 8 the following
24 words and if he filed a fraudulent return, or having filed an
25 incorrect or insufficient return, has failed after notice, to file a
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26 proper return, the commissioner shall not abate the tax below
27 double the amount for which the person assessed was properly
28 taxable under this chapter”.

1 SECTION 7. Section 26 of Chapter 62C of the General Laws
2 as appearing in the 1994 Official Edition is hereby amended by
3 striking out paragraph (d) and inserting in place thereof the
4 following paragraph:—
5 (d) In the case of a false or fraudulent return filed with intent to
6 evade a tax, the commissioner may make an assessment at any
7 time, without giving notice of his intentions to assess, determining
8 the tax due according to his best information and belief. In the
9 case of a failure to file a return, the commissioner likewise may

10 make an assessment at any time, without giving notice of his
11 intention to assess, determining the tax due according to his best
12 information and belief; provided, however that no tax shall be
13 assessed more than six years after the due date of the return on
14 which the tax should have been shown, unless (1) the taxpayer
15 intended to evade the tax; or (2) the taxpayer collected sales or
16 use tax but failed to pay it to the commissioner.
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