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relative to the discipline of children with special needs in the public
schools. Education, Arts and Humanities.

Commontoealtf) of JHassacfniScttis

In the Year One Thousand Nine Hundred and Ninety-Seven

An Act relative to the discipline of children with special needs.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 71 of the General Laws, as appearing in
2 the 1994 Official Edition, is hereby amended by inserting after
3 section 37H the following new section:—
4 Section 37H’A. Any child with special needs who engages in
5 conduct which violates the established code of conduct of said
6 child’s school, or the rules pertaining to conduct of students as set
7 forth in the student handbook of a school building containing the
8 grades nine to twelve, shall be subject to disciplinary action not
9 inconsistent with said child’s individual education plan, which

10 may include being suspended from the school by the principal or
11 the headmaster for a period up to, but not exceeding, ten consecu-
-12 live school days. For the purposes of this section, the term suspen-
-13 sion shall mean an action which results in the removal of a child
14 with special needs from an individualized education program, A
15 suspension imposed upon a child with special needs for a period
16 of ten consecutive school days or less shall not constitute a
17 change in said child’s individualized education program; pro-
-18 vided, however, that a child with special needs who is the subject
19 of such repeated short term suspensions shall be evaluated on a
20 case by case basis to determine if such suspensions cumulatively
21 constitute a change in said child’s individualized educational pro-
-22 gram.
23 Immediately following the misconduct of a child with special
24 needs, the parents or guardian of said child shall receive written
25 notification in the primary language of the home in which said
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26 child resides of the charges of misconduct and the reasons for the
27 proposed suspension prior to such suspension taking effect. Said
28 parents or guardian also shall be informed of the child’s right to
29 appeal in writing such suspension within five calendar days
30 following the effective date of the suspension; provided, however,
31 that such suspension from the school by the principal or the head-
-32 master shall remain in effect prior to any hearing conducted by the
33 superintendent. The superintendent shall hold a hearing with the
34 child and the child’s parents or guardian within three calendar
35 days of the request for an appeal. At the hearing, the child shall
36 have the right to present oral and written testimony on his behalf,
37 and shall have the right to counsel. The superintendent shall have
38 the authority to overturn or alter the decision of the principal or
39 headmaster. The superintendent shall render a decision on the
40 appeal within five calendar days of the hearing. Such decision
41 shall be the final decision of the city, town or regional school dis-
-42 trict with regard to the suspension.
43 Notwithstanding any general or special law to the contrary, any
44 child with special needs who is found on school premises or at a
45 school sponsored or school related event, including athletic
46 games, in possession of a dangerous weapon, including but not
47 limited to a gun, knife, or an instrument which is capable of or
48 likely to cause severe physical harm or death; or who possesses,
49 sells or solicits the sale of a controlled substance as defined in
50 chapter ninety-four C, including but not limited to, marijuana,
51 cocaine, and heroin; or who assaults or causes serious physical
52 injury to a school principal or headmaster, assistant principal or
53 assistant headmaster, teacher, teacher’s aide, or other school staff
54 member on school premises or at a school sponsored or school
55 related event, including athletic games, shall be subject to an
56 immediate suspension from the school by the principal or the
57 headmaster for a period up to, but not exceeding ten consecutive
58 school days. Said child shall also be referred to the appropriate
59 law enforcement agency in the reporting of any such crime com-
-60 mitted by the child.
61 During the period of suspension referred to in the previous
62 paragraph, the child’s individualized educational program team
63 shall convene to determine an appropriate interim alternate educa-
-64 tional setting for the delivery of special education services that is



HOUSE No. 39801997]

appropriate for said child to occupy for not more than forty-five
consecutive school days. The parents or guardian of said child
shall be immediately given a written notice in the primary lan-
guage of the home in which the child resides, and such notice
shall include the disciplinary actions being taken. After the
interim alternate educational setting has been determined by the
individualized educational program team, if the parents or
guardian of the child with special needs disagree with said interim
alternate educational setting recommended by said team, and the
school district and the parents or guardian of said child can not
agree on an appropriate interim alternate educational setting, said
parents or guardian may initiate a due process hearing with the
department of education. The child shall remain in the alternate
educational setting recommended by the team until the completion
of any authorized review proceedings.
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80 The individualized educational program team shall conduct a

review within fifteen days of the date the child with special needs
is placed in the alternate educational setting in order to determine
if the misconduct was a manifestation of the student’s disability. If
the individualized educational program team determines that the
child’s misconduct was a manifestation of the child’s special
needs, and the parents or guardians of said child agree with such
determination, the educational placement of said child may be
changed. A child with special needs who engages in misconduct
that is a manifestation of said child’s disability may not be subject
to long term periods of suspension or expulsion. The individual-
ized educational program team shall revise the educational place-
ment of said child to reflect a new placement or program designed
to meet said child’s individual education needs more effectively. If
the parents or guardian of said child do not agree with the pro-
posed changes in said child’s educational placement, an imme-
diate appeal may be made to a hearing officer at the department of
education to determine whether or not said child’s educational
placement should be changed. Any party aggrieved by the deci-
sion of the hearing officer may initiate a due process hearing.
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100 If the individualized educational placement team determines
that the misconduct of a child with special needs was not a mani-
festation of said child’s disability, and that said disability did not
impair the ability of the child to understand the impact and the
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104 consequences of the behavior and did not impair the ability of the
child to control the behavior, the child with special needs who is
found on school premises or at a school sponsored or school
related event, including athletic games, in possession of a dan-
gerous weapon, including but not limited to a gun, knife, or an
instrument which is capable of or likely to cause severe physical
harm or death; or who possesses, sells or solicits the sale of a con-
trolled substance as defined in chapter ninety-four C, including
but not limited to, marijuana, cocaine, and heroin; or who assaults
or causes serious physical injury to a school principal or head-
master, assistant principal or assistant headmaster, teacher,
teacher’s aide, or other school staff member on school premises or
at a school sponsored or school related event, including athletic
games, may be subject to expulsion from school by the principal
or headmaster for a period up to, but not exceeding, one calendar
year; provided, however, that nay child with special needs subject
to such disciplinary measures continues to receive educational
services appropriate to said child’s individual educational needs in
an alternate educational setting during the period of expulsion.
Upon the decision to expel a child with special needs, the individ-
ualized educational program team shall convene to revise said
child’s individual educational program to reflect a new program or
placement to most effectively meet the educational needs of said
child. A parent or guardian of a child with special needs subject to
expulsion under the provisions of this section may initiate an
appeal with the department of education.
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SECTION 2. Chapter 718 of the General Laws, as appearing
in the 1994 Official Edition, is hereby amended by striking out
section 2 and inserting in place thereof the following new
section:—
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Section 2. The department shall promulgate, in cooperation
with the departments of mental health, mental retardation, public
health and social services, regulations regarding programs for
children with special needs, including but not limited to a defini-
tion of special needs; provided, however, that such definition shall
emphasize a thorough narrative description of each child’s devel-
opmental potential so as to minimize the possibility of stigmatiza-
tion and to assure the maximum possible development in the least
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13 restrictive environment of a child with special needs; and pro-
-14 vided, further, that such definition shall be sufficiently flexible to
15 include children with multiple special needs.
16 Except for emergency regulations adopted pursuant to section
17 two of chapter thirty A, any regulation, as defined in section one
18 of said chapter thirty A, or any amendment or repeal of any such
19 regulation adopted by the department pursuant to this section,
20 shall, after compliance with all the applicable provisions of said
21 chapter thirty A, except section five, be submitted to the general
22 court. Said department shall file the proposed regulation, amend-
-23 ment, or repeal with the clerk of the house of representatives,
24 together with a statement that the pertinent provisions of said
25 chapter thirty A, except section five have been complied with. The
26 clerk of the house of representatives, with the approval of the
27 senate president and the speaker of the house of representatives,
28 shall refer such regulations to the joint committee on education,
29 arts and humanities. Within thirty days after such referral, said
30 committee may hold a public hearing on the regulations and issue
31 a report to the department. Said report shall contain any proposed
32 changes to the regulations voted on by the committee. The depart-
-33 ment shall review said report and shall adopt final regulations as
34 deemed appropriate in view of said report and shall file with the
35 chairs of said committee its final regulations. If the final regula-
-36 tions do not contain the changes proposed by the committee, the
37 department shall send a letter to the committee accompanying the
38 final regulations stating the reasons why such proposed changes
39 were not adopted. Not earlier than forty-five days after the filing
40 of such letter and final regulations with the said committee, said
41 department shall file the final regulations with the state secretary
42 as provided in section five of chapter thirty A and said regulations
43 shall thereupon take effect.
44 If no proposed changes to the regulations are made to the
45 department within sixty days of the initial filing of the proposed
46 regulation or any amendment or repeal of such regulation with the
47 clerk of the house of representatives, the department may file the
48 final regulations with the state secretary as provided in section
49 five of said chapter thirty A and said regulations shall thereupon
50 take effect.
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51 Prior to the referral of a school age child for evaluation under
52 the provisions of this chapter, the principal of the child’s school
53 shall ensure that all efforts have been made to meet such child’s
54 needs within the regular education program. Such efforts may
55 include, but are not limited to; modifying the regular education
56 program, the curriculum, teaching strategies, environments and
57 materials; the use of support services; the use of consultative serv-
-58 ices; and building based teams to meet the child’s needs in the
59 regular education classroom. Such efforts and their results shall be
60 documented and placed in the child’s school record; provided that
61 such efforts shall not be construed to limit or condition the right to
62 refer a school age child for an evaluation under the provision of
63 this chapter. Children receiving or requiring special education
64 shall be entitled to participate in any of the following programs:
65 (1) additional direct or indirect instruction consultation service,
66 materials, equipment or aid provided children or their regular
67 classroom teachers which directly benefits children requiring
68 special education; (2) supplementary individual or small group
69 instruction or treatment in conjunction with a regular classroom
70 program; (3) integrated programs in which children are assigned
71 to special resource classrooms but attend regular classes to the
72 extent that they are able to function therein; (4) full-time special
73 class teaching or treatment in a special day school or other day
74 facility; (7) teaching or treatment at a hospital; (8) teaching or
75 treatment at a short or long term residential school; (9) occupa-
-76 tional or pre-occupational training in conjunction with the regular
77 occupational training in a public school; (10) occupational or pre-
-78 occupational training in conjunction with full-time special class
79 teaching in a public school building, at home, special day school
80 or other day facility, hospital or short or long-term residential
81 school; (11) any combination or modification of programs (1)
82 through (10) or other programs, services, treatments or experi-
-83 mental provisions which obtain the prior approval of the depart-
-84 ment.
85 Admission to such programs on the pre-school level at an ear-
-86 Her age than at which schooling is ordinarily provided shall be
87 regulated by the department in conjunction with the departments
88 of public health, mental health and mental retardation and shall be
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89 restricted to the children with substantial disabilities who are
90 judged by said departments to require such programming.
91 No child shall be assigned to a special education class unless it
92 is determined by an evaluation of the child’s needs and the partic-
-93 ular special education program that the child is likely to benefit
94 from such program; periodically thereafter, and in no event less
95 often than annually the child and his program shall be reevaluated
96 to determine whether said child is benefiting from said program in
97 accordance with the procedures set forth in section three. In the
98 event that said program is not benefiting the child and that another
99 program may benefit the child more, or said program has bene-

-100 filed the child sufficiently to permit reassignment, the child shall
101 be reassigned, and in the event of consistent failure of a program
102 to benefit children there assigned, the program shall be abolished
103 or altered.

1 SECTION 3. Section 3 of said chapter 718, as so appearing, is
2 hereby amended by striking out the fourth paragraph and inserting
3 in place thereof the following new paragraph:—
4 The school principal, or his designee, of the school attended by
5 a child in a regular education program, said child’s teacher, a pro-
-6 fessional staff member who has had substantial educational inter-
7 action with said child, or said child’s licensed physician may refer
8 said child for evaluation for the purposes of determining whether
9 such child requires special education. If such an individual sub-

10 mils a referral for an evaluation, said referral shall include the rea-
-11 sons for said referral and any efforts made to address the student’s
12 performance within the regular education setting prior to said
13 referral. No individual with the authority to make such a referral
14 shall so solely because the child’s behavior violates the estab-

-15 lished disciplinary code of said child’s school or the rules per-
-16 taining to conduct of students as set forth in the school handbook
17 of a school building containing the grades nine to twelve, or
18 solely because the child presents a risk of or fails to be promoted
19 at the end of the school year. If a child enrolled in aregular educa-

-20 tion program has been committed or referred, and is currently
21 under the jurisdiction of the Department of Youth Services, or if
22 said child has been the subject of a judicial proceeding, then an
23 official of the Department of Youth Services or a judicial officer
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24 shall refer said child for an evaluation to determine if said child
25 requires a special education. Nothing in this section shall prevent
26 a parent or guardian of a child from requesting at any time an
27 evaluation for the purposes of determining whether the child
28 requires special education. Within five days of any referral of a
29 child for an evaluation, the school committee shall notify the par-
-30 ents or guardian of such child in writing in the primary language
31 of the home of said child of such a referral, the evaluation proce-
-32 dure to be followed, and the child’s right to an independent evalu-
-33 ation at clinics and facilities approved by the department under
34 regulations adopted jointly by the department and the departments
35 of mental health, mental retardation and public health and the
36 right to appeal from any evaluation, first to the department, and
37 then the courts.
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