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In the Year One Thousand Nine Hundred and Ninety-Seven

An Act relative to the abolition of the insanity defense.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 1 of chapter 123, as appearing in the 1994
2 Official Edition, is hereby amended by inserting after the words
3 “available in the community”, in line 34, the following paragraph:—
4 “Mental disease or defect”, does not include an abnormality
5 manifested only by repeated criminal or other anti-social conduct.

1 SECTION 2. Section 1 of chapter 123 as so appearing, is
2 hereby amended by inserting after the words “health or psychi-
-3 atric nursing”, in line 39, the following paragraph:—
4 “Psychiatric Security Review Board”, a board, consisting of five
5 members, to be appointed by the governor for terms of five years.
6 The membership of the board shall be composed of: (1) a psycholo-
-7 gist with expertise in forensic composed of: (1) a psychologist with
8 expertise in forensic psychology, who shall initially be appointed to
9 a term of three years; (2) a psychiatrist with expertise in forensic

10 psychiatry; (3) a member of the general public, who shall initially
11 be appointed for a term of three years; (4) an attorney who is a
12 member of the bar of the commonwealth, who shall initially be
13 appointed for a term of three years; and (5) a person qualified by
14 knowledge, education, or experience in the administration of
15 criminal justice.

1 SECTION 3. Section 6 of said chapter 123, as so appearing, is
2 hereby amended by inserting after the word “sixteen”, in line 4,
3 the following words;— section seventeen B.

1 SECTION 4. Section 15 of said chapter 123, as so appearing,
2 is hereby amended by inserting in paragraph (d) after the word
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3 “dismissed”, in line 53, the following;— , provided that no case
4 involving a substantial risk of serious bodily injury or death,
5 actual bodily injury, or substantial property damage, may be dis-
-6 missed within five years from the initial finding of incompetence
7 to stand trial as a result of such finding. As used in this section
8 and sections seventeen A, C, and K of this chapter “serious bodily
9 injury” shall mean bodily injury that creates a permanent disfig-

-10 urement, protracted loss or impairment of a function of a body
11 member, limb or organ, or substantial risk of death. As used in
12 this section and sections seventeen A, C, and K of this chapter,
13 “substantial property damage” shall mean property damage which
14 causes losses of five thousand dollars or more.

1 SECTION 5. Section 15 of said chapter 123, as so appearing,
2 is hereby amended by striking out subsection (e).

1 SECTION 6. Section 15 of said chapter 123, as so appearing,
2 is hereby further amended by inserting after the word “(b)”, in
3 line 70, the word “and”, and by striking the words “and (e)”
4 in line 71.

1 SECTION 7. Section 16 of said chapter 123, as so appearing,
2 is hereby amended by striking out, in lines 3 and 4, the words
3 “or not guilty by reason of mental illness or mental defect in such
4 proceedings”; and in lines 14 and 15, the words “or not guilty of
5 any crime by reason of mental illness or other mental defect”.

1 SECTION 8. Section 16 of said chapter 123, as so appearing, is
2 hereby further amended by renumbering said section as section 15A.

1 SECTION 9. Chapter 123, as so appearing, is hereby amended
2 by inserting after section 16, as amended by section 4,5, and 6 of
3 this Act, the following section:—
4 Section 16. (a) As used herein, the terms “criminal insanity”
5 and “criminally insane” mean any assertion that a defendant
6 charged with a crime lacked criminal responsibility for such
7 offense as a result of mental disease or defect, including on the
8 ground that the defendant was unable to appreciate the wrongful-
-9 ness of his crime or to conform his conduct to the law.
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10 (b) The defense of criminal insanity is hereby abolished. It shall
11 not be a defense to any criminal charge that the defendant was at
12 the time of the commission of such offense criminally insane.
13 A defendant may continue to assert that at the time the crime was
14 committed, by reason of a severe mental disease or defect, he did
15 not have a state of mind which is an essential element of the
17 charged offense, pursuant to the provision of subsections (f) through
18 (h) of this section.
19 (c) Any defendant claiming to have been criminally insane at
20 the time of the commission of an offense for which he has been
21 charged shall so notify the attorney for the Commonwealth in
22 writing at or prior to the time provided for the filing of pretrial
23 motions or at such later time as the court for good cause may
24 allow. Any such notice shall include a specification of the mental
25 disease or defect allegedly giving rise to the claim of criminal
26 insanity.
27 (d) At trial, the defendant shall have the burden of proving
28 criminal insanity by clear and convincing evidence.
29 (e) If the trier of fact finds by clear and convincing evidence
30 that the defendant was criminally insane, it shall render a verdict
31 that the defendant was “guilty but insane” and the judgment shall
32 likewise so specify.
33 (f) If a defendant claims that, by reason of a mental disease or
34 defect, he lacked the state of mind that is an essential element
35 of an offense with which he is charged, he shall so notify
36 the attorney for the Commonwealth at or prior to the time for the
37 filing of pretrial motions or at such later time as the court for good
38 cause may allow. Any such notice shall include a summary of the
39 grounds for such a claim.
40 (g) The Commonwealth shall continue to bear the burden of
41 proving beyond a reasonable doubt that the defendant had any
42 mental state which is an essential element of the crime.
43 (h) In any case in which a defendant claims that by reason of a
44 severe mental disease or defect he could not have had the state of
45 mind that is an essential element of the offense charged, where the
46 case is tried to a jury, the jury shall be charged to render a special
47 verdict. If the trier of fact finds a defendant not guilty for the
48 reason that due to a mental disease or defect, he lacked the mental
49 state that is an essential element of the crime charged (or any
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lesser included offense), the trier of fact shall so state in its
verdict, and the judgement shall likewise so specify. No person
shall be found not guilty for this reason if the defendant is found
not guilty of the charges for reasons other than that he lacked the
requisite mental state due to a mental disease or defect.

50
51
52
53
54

SECTION 10. Chapter 123, as so appearing, is hereby amended
by inserting after section 17 the following:—1

Section 17A. After a finding of guilty or guilty but insane on a
criminal charge and prior to sentencing, the court may order a psy-
chiatric or other clinical examination and, after such examination,
it may also order a period of observation in a facility, or at the
Bridgewater state hospital if the court determines that strict secu-
rity is required and if such person is a male. The purpose of such
observation or examination shall be to aid the court in sentencing.
Such period of examination shall not exceed forty days.

3
4
5
6
7
8
9

10
11 During such period of observation, the superintendent or med-

ical director may petition the court for commitment of such
person. No such petition shall be heard until the court has sen-
tenced the defendant. Following sentencing, the court may hear
the petition as provided in sections seven and eight. If the court
makes the necessary findings, it may commit the person to a
facility or the Bridgewater state hospital in accordance with the
provisions of sections seven and eight. Any person so committed
who is discharged from a facility or the Bridgewater state hospital
prior to the expiration of his sentence shall be returned to the
department of corrections for the remainder of such sentence.

12
13
14
15
16
17
18
19
20
21

Section 178. (a) When a defendant charged with an offense
involving a substantial risk of serious bodily injury or death, actual
bodily injury or death, or substantial property damage is found not
guilty for the reason that due to a mental disease or defect the
defendant lacked the state of mind that is an essential element of
the offense charged, the court having jurisdiction over the criminal
proceedings shall order that the person be hospitalized for exami-
nation and observation at a public facility, a private facility spe-
cially licensed by the department to perform forensic evaluations,

23
24
25
26
27
28
29
30

or, if the person is a male, at the Bridgewater state hospital. Such
period of examination shall not exceed forty days unless, before
the expiration of such forty-day period, an examining qualified

31
32
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34 physician or an examining qualified psychologist believes that
35 observation for more than forty days is necessary. In such event the
36 qualified physician or psychologist shall so notify the court and
37 shall request in writing an extension of the forty-day period, speci-
-38 fying the reason or reasons for which further observation is neces-
-39 sary. Upon the receipt of such request, the court may extend said
40 observation period, but in no event shall the period exceed sixty
41 days from the date of the initial court order of hospitalization.
42 (b) At the conclusion of the examination or the observation
43 period, the examining physician or psychologist shall forthwith
44 give to the court written signed reports of their findings on the
45 issue of whether the defendant is mentally ill. The court shall pro-
-46 vide such reports to the district attorney with jurisdiction of the
47 criminal case and to the defendant or the defendant’s attorney and
48 shall notify such parties and the superintendent or medical
49 director with custody of the defendant of the date on which the
50 court will hold a hearing to determine whether the defendant
51 should be committed for further treatment in accordance with
52 section seventeen C of this chapter. Upon motion by the district
53 attorney or the attorney for the defendant, the court shall order the
54 defendant to be examined by a separate expert, who shall have
55 access to all records of the defendant and who shall file with the
56 court a written signed report of such expert’s findings on the issue
57 of whether the defendant is mentally ill. The court shall provide
58 such reports to all parties entitled to notice of the hearing under
59 this paragraph.
60 For the purposes of this section and section seventeen C, a
61 mentally ill person shall mean any person presently suffering from
62 a mental illness, or suffering from mental illness in a state of
63 remission when the illness may, with reasonable medical proba-
-64 bility, become active.
65 Section 17C. (a) Notwithstanding the procedures for civil com-
-66 mitment set forth elsewhere in this chapter, when a defendant
67 charged with an offense involving a substantial risk of serious
68 bodily injury or death, actual bodily injury or death, or substantial
69 property damage is found not guilty for the reason that due to a
70 mental disease or defect the defendant could not have had a par-
-71 ticular state of mind that is an essential element of the offense
72 charged, the court having jurisdiction over the criminal proceed-
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73 ings shall commit such defendant to the department or, to the
74 Bridgewater state hospital, upon a finding, after a hearing, that
75 such defendant is mentally ill.
76 The hearing shall be held as soon as practicable, but in no event
77 more than ninety days from the defendant’s hospitalization.
78 The hearing is a civil proceeding, and the burden is upon the
79 Commonwealth to prove by clear and convincing evidence that
80 the person is mentally ill. No commitments shall be ordered to the
81 Bridgewater state hospital unless the defendant is male and
82 the court finds that the failure to retain the defendant in strict cus-
-83 tody would create a likelihood of harm to others.
84 At such hearing, the court may consider the testimony and evi-
-85 dence presented at trial on the merits in making its determination.
86 The defendant may waive his right to such hearing in writing.
87 In the event that the defendant so waives his right to a hearing, the
88 court may order the defendant’s commitment upon evidence from
89 a qualified expert that the defendant is mentally ill .

90 (b) The court shall render its decision within ten days of the
91 completion of the hearing, or, if the hearing has been waived,
92 within ten days of the submission of expert evidence on the defen-
-93 dant’s mental condition, provided, that for reasons stated in
94 writing by the court, the administrative justice for the district
95 court department may extend said ten day period.
96 (c) The court shall fix a maximum term of commitment, not to
97 exceed the maximum sentence that could have been imposed if the
98 acquittee had been convicted of the most serious offense of which
99 he was acquitted under section 17B(a) ol this Act. Such term of

100 commitment may be extended only in accordance with the civil
101 commitment procedures set forth in section eight Aof this chapter.
102 The court may further order any person committed to be
103 restricted in his movements to the buildings and grounds of the
104 facility at which he is committed. If such restrictions are ordered
105 they shall not be removed except with the approval of the court.

106 (d) Each person committed pursuant to this section shall be
107 subject to periodic review in accordance with the provisions of

108 section four of this chapter. An annual report, based on such
109 review, shall be forwarded to the court with jurisdiction of the
110 criminal case, or to the court in the district to which the person
11] has been committed, provided jurisdiction has been transferred.
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Such report shall contain an opinion, supported by clinical find-
ings, as to whether the defendant is in need of continued hospital-
ization or other treatment offered by the department or the
Bridgewater state hospital.

112
113
114
115

(e) The court may order the temporary detention of a defendant
in a jail, house of correction, facility, or the Bridgewater state hos-
pital until such time as the court is able to make the findings
required by paragraph (a) of this section, provided that such
detention shall not exceed a period of ten days.

116
11
118

3

120
Section 17D. (a) Any defendant charged with an offense that

did not involve a substantial risk of serious bodily injury or death,
21
11

al bodily injury, or death, or substantial property damage, and
und not guilty for the reason that due to a mental disease4

or defect the defendant lacked a particular state of mind that is an
essential element of the offense charged, may be committed in
accordance with the civil commitment procedures set forth
in section eight of this chapter. The district attorney for the district
within which the alleged crime or crimes occurred, the superinten-
dent of a facility or the medical director of the Bridgewater state
hospital may petition the court for such commitment. Notice of
the commitment hearing shall be provided to the district attorney
for the district within which the alleged crime or crimes occurred,
and the district attorney may be heard at such commitment hear-
ing and shall receive notice of any subsequent commitment
hearings involving the defendant.

128
129

130
13
132
133
134
135

136
(b) The court with jurisdiction over the criminal proceedings

shall conduct such civil commitment proceedings and may order
that the defendant be hospitalized for a period of examination or
observation not to exceed forty days; provided that, if the defen-
dant is a male, and if the court determines that the failure to retain
him in strict security would create a likelihood of serious harm by
reason of mental illness, or other mental defect, it may order such
hospitalization at the Bridgewater state hospital; and provided,
further, that the combined periods of hospitalization under the
provisions of this section and paragraph (b) of section fifteen shall
not exceed fifty days.

138

140
141
142
143
144

5

146
147

(c) In the event a period of hospitalization under the provisions
of paragraph (a) has expired, or in the event no such period of
examination has been ordered, the court may order the temporary

148
149
150
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7

detention of such person in a jail, house of correction, facility or
the Bridgewater state hospital until such time as the findings
required by section eight are made or a determination is made that
such findings cannot be made.

151
152
153
154

(d) Any person committed to a facility under the provisions of
this section may be restricted in his movements in accordance
with paragraph (e) of section 15A, which provision shall also
govern the modification of any restrictions ordered.

155
156
157
158

(e) All proceedings for further commitment of a person com-
mitted under this section shall be in the court which has jurisdic-
tion of the facility or hospital.

159

160
161

Section 17E. (a) If at any time prior to the expiration of a term
of commitment ordered pursuant to section seventeen B of this
chapter, any person believes that a person committed for treatment
under such section no longer presents a substantial risk of serious

bodily injury or death to others, a substantial risk of an imminent
threat of physical injury to the person or others, or a substantial
risk of substantial property damage resulting from the person’s
mental illness, he shall make a written application for the condi-
tional release of such person to the district court that committed
the person or to the court in the district in which the person has
been placed, provided the committing court consents to the
transfer of jurisdiction.

162
163
164
165
166
167
168
169

0
171
172
173

(b) Within seven days of receiving an application made pur-
suant to paragraph (a) of this section, the court shall order notice
of the time and place for hearing to be given to the superintendent
or medical director with custody of the committed person, the dis-
trict attorney of the district from which the person was committed,
and such other persons as he considers proper; and such hearing
shall be given promptly. The court shall appoint an attorney to
represent any applicant found to be indigent.

174
175
176
177
178
179
180
181

The applicant or the committed person may retain an expert to
testify at the hearing. If the person wishing to secure such expert
testimony is unable to afford the expert’s fee, the court shall
appoint an additional qualified psychologist or qualified psychia-
trist to perform an examination. Upon motion by the district
attorney or the superintendent or medical director, the court shall
order such person to be examined by a separate expert, who shall
have access to all records of the person being examined. If the

182
183
184
185
186
187
188
189
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190 committed person refuses, without good cause, to be interviewed
by an expert as ordered under this section, such person shall be
deemed to have waived his right to a hearing on his petition, and
the petition shall be dismissed upon motion filed by the district
attorney or the superintendent or medical director.

191
192
193
194
195 Any expert who conducts an examination of the committed

person shall file with the court a written signed report of such
expert’s findings on the issues of whether such person is mentally
ill and whether such person presents a substantial risk of serious
bodily injury or death to others, a substantial risk of an imminent
threat of physical injury to the person or others, or a substantial
risk of substantial property damage. The court shall provide such
report to the committed person and all persons entitled to notice
under the first paragraph of paragraph (b) herein.

196
197
198
199
200
201
202
203

The person who is the subject of the application may be
brought before the court at the hearing upon a writ of habeas
corpus, upon a request approved by the court. Pending the deci-
sion of the court, such person shall be retained in the custody of
the superintendent or medical director.

204
205
206
207
208

(c) Hearings on application for the release of a person com-
mitted pursuant to section seventeen B of this chapter shall not be
held more than once a year unless all parties requiring notice of
such hearing consent thereto.

209
210
211
212

(d) If the court decides that the person no longer presents a sub-
stantial risk of serious bodily injury or death to the person or
others, a substantial risk of an imminent threat of physical injury
to the person or others, or a substantial risk of substantial property
damage resulting from the person’s mental illness; has not engaged
in repeated and recent incidents of serious self-destructive
behavior or assaultive behavior as an inpatient; and can be properly
monitored on conditions necessary for the safety of the person and
others, including, but not limited to, conditions requiring continued
medication or other treatment, the court shall commit the person to
the psychiatric security review board for the remainder of the period
of commitment imposed under section 17B(c) of this chapter, pro-
vided that no person shall be released directly from the Bridgewater
state hospital.

213
214
215
216
217
218
219
220
221
???

223
224
225

226
(e) At a hearing for the release of any person committed pur-

suant to section seventeen B, the applicant shall bear the burden
227
228
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229 of proof by clear and convincing evidence. The court may con-
sider the testimony and evidence presented at trial on the merits in
making its determination.

230
231
232 Section 17F. (a) The psychiatric review security board shall

conduct a hearing to set conditions of release within 30 days of a
transfer of commitment pursuant to section 17D(d) of this chapter.
Pending the hearing before the board, the subject’s placement
shall remain unchanged.

233
234
235
236
237 (b) Not less than 15 days prior to a hearing before the board,

the department shall submit to the Board reports and records
relative to the committed person’s need for continued care and
treatment in the community. Copies of any materials furnished to
the board shall be provided to the committed person or his repre-
sentative, and to counsel for the commonwealth.

238
239
240
241
242
243 (c) The board may require any person committed to it to submit

to examination by a designated forensic psychiatrist or psycholo-
gist chosen by the Board. A written report of the examination
shall be submitted to the Board not less than 10 days prior to a
hearing pursuant to this section. Copies of the report shall be fur-
nished to the committed person or his representative, and to
counsel for the commonwealth.

244
245
246
247
248
249

Section I7G. The board shall designate a capable person or
appropriate public or private agency to supervise the committed
person’s compliance with the conditions imposed on his release by
the board.

250
251
252
253

Section 17H. (a) Any person may apply to the board for the
modification of the conditional release terms ordered by the
board. An application for modification shall be accompanied by a
statement setting forth the facts in support of the application. The
board shall send copies of such application and statement to the
person who is the subject of the conditional release, or his repre-
sentative, and to counsel for the commonwealth.

254
255
256
257
258
259
260

(b) The Board shall commence a hearing for review of such appli-
cation no more than thirty days after its receipt of the application.

261
262

(c) An application for modification by a person subject to
release conditions shall not be filed more often than once every
six months.

263
264
265

Section 171. If a determination is made by the board that a
person committed to it has violated a condition of release, the

266
267
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i

I

board may restrain or authorize the restraint of the person for a
period not to exceed three days, excluding Saturdays, Sundays,
and legal holidays. Thereafter, the Board shall either release the
person on such conditions as it deems necessary for the safety of
the person or others, or petition a court of competent jurisdiction
for the revocation of conditional release. A hearing on such peti-
tion shall be commenced with ten days of the filing of the petition.
Notice of the petition and hearing shall be given to the person or
his representative, and to counsel for the commonwealth.

268
269
270
271
272
273
274
275
276

Section 17J. The psychiatric security review board shall not
have the authority to discharge a committee from commitment to
its jurisdiction.

277
278
279

Section 17K. (a) The court may order revocation of a person’s
conditional release if the court determines after evidence that:

280
28!

(1) the conditions ofrelease have not been fulfilled; and282
(2) based on the violations of the conditions and the person’s

past mental health history, there is a substantial likelihood that the
person continues to suffer from a mental illness that causes the
person to present a substantial risk of:

283
284
285
286

(i) serious bodily injury or death to the person or others;287
(ii) an imminent threat of physical injury to the person or288

others; or289
(iii) substantial property damage.290

(b) The court may retain jurisdiction to revoke a conditional
release for no longer than the period of a person’s commitment
under section seventeen B.

291
292
293

(c) If the court finds that the conditional release should be
revoked, the court shall immediately order the person to be recom-
mitted to the custody of the superintendent or medical director who
had custody of the committed person before he was released, pro-
vided that if the court finds that the failure to retain such person in
strict custody would create a likelihood of serious harm, the court
shall commit the person, to Bridgewater state hospital.

294
295
296
297
298
299
300

Section 17K. (a) Victims and family members, as defined in
section 1 of chapter 2588, shall be permitted to attend all pro-
ceedings under sections fifteen, fifteen A, seventeen, and seven-
teen A through seventeen E, inclusive. These proceedings shall
also be open to other members of the public unless the judge, in
his discretion, determines the proceedings should be closed to the
public in the interest of justice.

301
302
303
304
305
306
307
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308 (b) Prior to the conditional release or discharge of any person
309 committed under sections fifteen A, seventeen, and seventeen A
310 through D, the court shall take reasonable steps to notify victims
311 and family members, as defined in section one of chapter two
312 hundred and fifty-eight B, of such release or discharge.

1 SECTION 11, The provisions of this statute shall be deemed
2 severable, and if any part of this statute shall be adjudged uncon-
-3 stitutional or invalid, such judgement shall not affect any other
4 valid parts thereof.
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