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To The Honorable Senate and House of Representatives

We are filing today for your consideration the attached legislative proposal entitled
"An Act Repealing the Requirement of Judicial Notice of the Deportation Consequences of a
Guilty Plea". The proposal addresses important concerns raised by the United States
Attorney, the Attorney General and the Immigration and Naturalization Service regarding
criminal and deportation proceedings against aliens.

The bill would repeal a provision of the law, enacted in 1978 and codified in the
General Laws at section 29D of chapter 278, which requires that any defendant pleading
guilty to a criminal offense be notified that such a guilty plea could subject a non-citizen to
deportation or denial of naturalization. The provision we seek to repeal also provides that if
a court fails to advise the defendant, and the defendant later shows that the guilty plea may
have such consequences under federal immigration law, the court must vacate the judgement
of guilty and allow the defendant to withdraw his guilty plea. The provision further burdens
prosecuting and investigating authorities by creating a presumption that the defendant did not
receive the required advisory at the time of pleading guilty and by requiring the government
affirmatively to prove otherwise. The law provides no time limit within which a defendant
may withdraw his guilty plea, but rather allows such a challenge to be made years after the
guilty plea was entered.

The experience of both federal and state law enforcement authorities has been that thi:
statute frustrates rather than furthers the interests of justice, principally in two ways. First,
criminals utilize the statute to avoid being sentenced as repeat offenders by claiming that
their prior convictions were invalid because they were not given the required advisory.
These challenges often come long after the entry of the guilty plea, and because the records
kept of guilty pleas in courts are often insufficient, the government is frequently unable to
prove that the advisory was given. Second, alien criminals often utilize the statute to avoid
deportation. The United States Immigration and Naturalization Service reports that hundreds
of deportations have been thwarted, after the expenditure of considerable time and effort to
locate, detain and deport the criminal alien, and that alien defendants often delay raising the
challenge until after court records have been destroyed.
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Clearly, the current law ill serves the citizens of the Commonwealth. It prevents
repeat criminal offenders from being appropriately sentenced, and prevents sentencing courts
from considering earlier convictions. It also impedes the efforts of the INS to enforce our
nation’s immigration laws, and as a result forces Massachusetts to accept the presence of
aliens who have admitted to and been convicted of having committed criminal offenses.

Defendants have no constitutional entitlement to such a warning. Rather
Massachusetts has voluntarily imposed this burden on its own citizens since 1978, and as a
result has required its citizens to support the continued presence in this state of criminals wht
ought to have been deported, and also to tolerate repeat criminal offenders being sentenced a:
though they were first time offenders. Neither of these situations should be allowed to
continue, and it is for this reason that we are filing today’s legislation We urge your
prompt consideration and passage of this bill

Respectfully submitted,
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William F. Weld
Governor

ffgeo Paul Cellucci
•ieutenant Governor
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In the Year One Thousand Nine Hundred and Ninety-Seven

An Act repealing the requirement of judicial notice of the depor-

tation CONSEQUENCES OF A GUILTY PLEA.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 Section twenty-nine D of Chapter two hundred and seventy-
-2 eight of the General Laws, as appearing in the nineteen hundred
3 and ninety-four Official Edition, is hereby repealed.
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