
HOUSE No. 4454

OFFICE OF THE COMMISSIONER OF BANKS

LEVERETT SALTONSTALL BUILDING, ROOM 2004
100CAMBRIDGE STREET

BOSTON, MASSACHUSETTS 02202, MAY 6, 1997.

The Honorable Robert E. MacQueen
Clerk of the House of Representatives

State House, Room 145
Boston, Massachusetts 02133

Dear Mr. MacQueen,
Enclosed for filing please find the Division of Banks’ (“the

Division”) summary of its proposed national bank parity regulations
implementing G.L. c. 167 F § 2(31) to be codified at 209 CMR 47.00.
This summary and a copy of the proposed regulations, found in
Appendix A, are required to be filed with your office pursuant to
SECTION 26 of Chapter 238 of the Acts of 1996. The Division’s
required statement that the pertinent provisions of G.L, c. 30A have
been complied with is also enclosed as Appendix B.

A public hearing on these regulations was held pursuant to G.L. c.
30A on Thursday, April 3, 1997 at 10:00 a.m. and written comments
were accepted through 5:00 p.m. on Tuesday, April 8, 1997. Written
comments were received from two banking industry trade groups and
a stock form savings bank located in western Massachusetts.

The Division’s proposed regulations governing parity with national
banks are required by the recent amendments contained in SEC-
TION 26 of Chapter 238 of the Acts of 1996, the Interstate Banking
and Branching legislation, which was signed by Governor Weld on
August 2, 1996. This provision amended G.L. c. 167 F § 2, the statute
governing the powers of state-chartered banks, by adding para-
graph (31), which permits state-chartered banks to exercise certain
powers granted to national banks. In addition, this provision specifi-
cally charged the Commissioner of Banks with the task of promul-
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gating regulations authorizing state-chartered banks to exercise such

national bank powers, not otherwise permitted by Massachusetts
laws.

In enacting the Interstate Banking and Branching legislation, the
Massachusetts Legislature recognized the need for parity between
state-chartered and federally-chartered banks. During hearings of the
Committee on Banks and Banking, the Division and commenters
from the financial services industry expressed a strong desire to pro-
mote such parity. Therefore, the legislation directed the Commis-
sioner of Banks to promulgate regulations which grant state-chartered
banks powers authorized for national banks while balancing the needs
of the public and the safety and soundness of state-chartered banks. In
addition, following the federal model law, the Commissioner’s regula-
tions implement a performance or risk-based application and approval
process for state-chartered banks. This process rewards well managed
and well capitalized banks by streamlining the application and
approval process. The regulations, however, do not favor large institu-
tions over small institutions. Any adequately capitalized bank may
apply for and exercise any power or activity under the regulations
provided it meets the basic eligibility requirements found at 209 CMR
47.05.

In drafting these regulations, the Division researched and consid-
ered a wide range of national bank powers and/or activities. An exten-
sive list of additional national bank powers was also submitted by a
trade organization. Each proposed power or activity was critically
reviewed by an internal Division working group composed of senior
staff, attorneys and bank examiners. The internal working group ini-
tially sought to determine whether the power or activity was prohib-
ited under state law' or whether the national bank powers and/or

INTERNAL REVIEW PROCESS

il working group devoted a considerable amount of time and analysis to the statutory ban on
authorizing activities “prohibited under the laws of the commonwealth”. The Division believes that the term
“prohibited" requires an express and unequivocal proscription against a specific activity. Examples include;
G. L. c. 167, § 37. prohibiting banks from operating a travel agency, and, G. L. c.175, § 174E, prohibiting
banks from engaging in certain insurance sale activities. The Division, however, does not believe that statu-

ations or conditions associated with the exercise of an express or incidental banking power are prohi
ithin the meaning of G.L. c. 167 F § 2(31). For example, the express authorization of a specific type
ige loan under G.L. c. 167 E § 2. with specified loan to value and aggregate loan class or investment

limitations, should not be construed as a prohibition against other types of mortgage loans for the purposes of
G.L. c. 167 F § 2(31). The Division's interpretationalso helps achieve the statute’s underlying objective which
is to eliminate competitive inequality between state and federally-charteredbanks.
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activities would more appropriately be considered by the
Massachusetts Legislature. If these questions were answered in the
affirmative, the power or activity was purposely excluded from the
final draft of the proposed regulations. A chart listing powers rejected
by the Division is found in Appendix C. (For example the Division
excluded national bank powers to sell insurance, automobile service
contracts, to open seasonal offices and to conduct interstate trust
activities.) If the initial review questions were answered in the nega-
tive, the power or activity was further reviewed to determine whether
or not it presented unacceptable financial safety and soundness risks.
The attached proposed regulations only contain powers or activities
that met this latter test. A list of powers and activities authorized by
209 CMR 47.00 et seq., with supporting citations to the National
Bank Act or other authorizing federal law is found in Appendix D.

A section by section summary of 209 CMR 47.00 et seq., and a dis-
cussion of the additional powers being granted to state-chartered
banks, as well as the regulatory application process, follows:

This section contains a statement of the purpose and intent of 209
CMR 47.02, which is to extend to state-chartered banks certain
powers and activities currently enjoyed by national banks under fed-
eral law.

The section was amended as a result of comments received to
clarify that the specific powers authorized under 209 CMR 47.00 are
either additional powers or that they are more flexible federal ver-
sions of existing state-chartered banking powers under state law.

The provisions of 209 CMR 47.02 ensure that any powers granted
under 209 CMR 47.00 el seq., are to be considered independent from,
and in addition to, any other powers already granted to state-chartered

SECTION BY SECTION SUMMARY AND DISCUSSION

47.01 Purpose and Scope

Summary

Discussion

47.02 Applicability and Relationship to Other State Law

Summary
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banks under other provisions of the Massachusetts General Laws.
These provisions also expressly subject any loans made pursuant to

209 CMR 47.00 et seq., to the limitations on total obligations of one

borrower found at G.L. c . 167 E § 14.

This section addresses the relationship of 209 CMR 47.00 et seq.,
to existing banking law provisions of the General Laws. It is designed
to avoid future unnecessary legal interpretive conflict in exercising
powers or activities under 209 CMR 47.00. The Division’s internal
review of the National Bank Act and related federal law revealed that
national banks enjoyed greater flexibility or less restrictions in exer-
cising similar or parallel powers granted to state-chartered banks
under state law. This section recognizes this similarity and authorizes
state-chartered banks to elect either a state law authority or a national
bank parity power authority under 209 CMR 47.00 et seq., as the
legal basis for engaging in a particular activity. The section’s last sen-
tence was added at the request of a trade group for further interpretive
guidance. It clarifies that 209 CMR 47.00 does not limit or restrict the
express and incidental powers of banks under existing state law.
Consequently, state banking law continues to serve as an independent
basis for engaging in any authorized power or activity.

The provisions of 209 CMR 47.03 expressly adopt the regulations
and officially published interpretations or guidelines issued by federal
bank regulatory agencies which interpret any federal law similar in
substance to any provision of 209 CMR 47.00 el seq. at least until
rescinded by such agency or rejected by the Commissioner. These
provisions also delineate the mechanism by which the Commissioner
may issue advisory rulings/opinions interpreting any provisions of
209 CMR 47.00 et seq.

The purpose of this provision was to promote consistency with fed-
eral law and to give greater certainty to institutions examined under
209 CMR 47.00 by adopting or accepting federal bank regulatory

Discussion

47.03 Advisory Opinions

Summary

Discussion
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agency interpretations. This section is modeled after statutory and
regulatory provisions where a state and federal banking statute govern
the same subject matter and where the Legislature recognized that a
substantial body of federal interpretations and official commentaries
exist. Three examples are: the Commonwealth’s Truth in Lending
Act, G.L. c. 1400; Truth in Savings Act, G.L. c. I40E; and,
Electronic Funds Transfers Act, G.L. c. 1678. Under this provision,
the Division retains the ability to reject, at any time, a federal inter-
pretation if it substantially conflicts with state law and/or presents
safety and soundness concerns. Minor editorial changes also were
made to this section.

47.04 Definitions

The provisions of 209 CMR 47.04 define key words or phrases
used throughout the regulations.

The term “bank” specifically excludes state-chartered credit unions
from this regulation in order to be consistent with the definitions
found in G.L. c. 167F, § 1. The definition of a bank also includes out-
of-state bank branches provided that laws of the bank’s chartering
State permit such activities. Other terms are also defined. These defi-
nitions are modeled on federal capital adequacy regulations. {See 12
CFR Part 325.) They include: “adequately capitalized,” “well capital-
ized,” or in “troubled condition.” As a result of comments, the defini-
tion of “Federal law” was modified. It now clarifies what constitutes
an ‘officially published guideline’ for purposes of applicable federal
law. The phrase excludes private or unpublished federal bank regula-
tory agency staff legal interpretations. This change reflects the
Division’s original view that federal interpretative material must be
readily available, capable of citation and contain substantial legal
analysis of the issue under consideration if it is to form the basis for
the exercise of a national bank power. It should also be noted that the
Division retains the ability to reject any federal interpretation under
209 CMR 47,03.

Summary

Discussion
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Summary

Discussion

Summary

[May

The provisions of 209 CMR 47.05 require banks engaging in activ-

ities pursuant to 209 CMR 47.00 et seq., to have adequate financial
and managerial resources, policies and procedures to conduct such
activities, and a satisfactory CRA rating. These provisions also permit
the Commissioner to review, limit or rescind a bank’s authority to

This section contains important financial safety and soundness eli-
gibility requirements and safeguards. These financial, managerial,
internal control and community reinvestment act performance
requirements are ongoing and mandatory requirements. The Division
expressly retains the ability under 209 CMR 47.05(4), to curtail or
prohibit the exercise of any power or activity under 209 CMR 47.00
et seq., based upon adverse or deteriorating financial trends. This pro-
vision also requires banks to have at least a “satisfactory” CRA public
performance rating at the time it seeks to exercise a national bank
parity power under 209 CMR 47.00. The Division believes that its
arsenal of supervisory authorities under G.L. c. 167, are more than
adequate to address potential future remedial issues with individual
institutions.

The provisions of 209 CMR 47.06 require an application and
approval process for banks seeking: (1) to establish temporary branch
offices; or (2) invest in corporate affiliates and subsidiaries which are
wholly-owned or less than wholly-owned, including limited liability
companies and partnerships. These provisions allow all adequately
capitalized banks to apply for such authority subject to the
Commissioner’s discretion, but provide well capitalized banks with
the option of obtaining an expedited approval. Banks which invest in
less than wholly-owned subsidiaries, must own more than 50% of
voting or similar interest in such subsidiaries, except for those orga-
nized primarily to promote the public welfare, and those which the
bank has acquired shares through foreclosure on collateral.

47.06 Application to Conduct Certain Activities

conduct such activities.

47.05 Bank Eligibility to Conduct Activities
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This section sets out the first and most formal of three different
application or authorization processes under 209 CMR 47.00 et seq.
The arrangement of specific powers or activities under this section
reflects the trend towards performance or risk-based application and
approval processes for state-chartered banks. The last sentence of 209
CMR 47,06(3)(b), which authorizes new forms of corporate affiliates
and subsidiaries was clarified after comment from a banking trade
group. The amended version clarifies the purposes for which a limited
liability company, limited liability partnership or business trust and
corporation may be formed, as well as minimum ownership and con-
trol requirements.

The provisions of 209 CMR 47.07 permit an expedited review
application and approval process for well capitalized banks which
have not been notified that they are in troubled condition, and are
seeking: (1) to establish temporary branch offices; (2) to establish or
use messenger services for certain functions; (3) to make mortgage
loans or provide home equity lines of credit with loan to value (LTV)
ratios up to 100%; (4) to make loans to mutual fund distributors;
(5) to engage in lease financing transactions; and (6) to increase their
investment in Edge Act and Agreement corporations up to 20% of the
bank’s capital and surplus. Unless the bank is notified that it is not
eligible for expedited review process, the application is deemed
approved 30 days after the filing is received.

These provisions also provide an expedited application and
approval process to adequately or well capitalized banks seeking to
make community development and other public welfare investments,
subject to a 5% limitation of a banks’ capital and surplus. However,
well capitalized banks may apply for an approval to invest up to 10%
of capital and surplus in such activities.

The only modifications made to this section are 209 CMR
47.07(3)(b)( 1) and 209 CMR 47.07(3)(b)( 1 )(a). All three comment
letters suggested that these provisions be revised to emphasize the

Discussion

47.07 Expedited Review Process to Conduct Certain Activities

Summary

Discussion
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need for sound loan underwriting standards and credit enhancement
features for certain 90% to 100% loan to value residential mortgage
loans or home equity lines of credit. These provisions were amended
to emphasize appropriate underwriting standards and criteria for such

lending. The circumstances in which private mortgage insurance or

other forms of credit enhancement also were modified. The triggering
loan amount was raised to $35,000 in 209 CMR 47.07(3)(b)(l )(a)

The provisions of 209 CMR 47.08 allow well capitalized banks
that have not been notified that they are in troubled condition to
engage in the following activities with only notice required; (1) pro-
viding tax preparation services; (2) providing payroll issuing services;
(3) providing data processing services; (4) entering into debt cancella-
tion agreements; (5) establishing deposit production offices; and
(6) establishing loan production offices.

The notice process established under 209 CMR 47.08 also reflects
the performance or risk-based application and approval process
adopted by the Division throughout the regulations. This process
rewards well managed and well capitalized banks by streamlining the
application and approval process for relatively lower risk activities.
Nevertheless, any bank exercising any authority under this provision
is expected to meet and maintain the minimum eligibility standards
set forth in 209 CMR 47.05. In all cases, compliance and continued
eligibility will be verified and monitored through the periodic exami-
nation process.

The provisions of 209 CMR 47.09 permit well capitalized banks
which have not been notified that they are in troubled condition to
engage in or expand the following activities which have been previously
approved by the Commissioner and conducted by the bank without
having to file a new application or provide notice: (1) establish or

47.08 Notice Process to Conduct Certain Activities

Summary

Discussion

47.09 Activities Requiring No Application or Notice

Summary
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expand a deposit production or loan production office; (2) re-open,
expand or modify the hours of a temporary branch office; (3) act as an
investment or financial adviser or provide financial counseling; and
(4) provide financial and transactional advice to customers and assist
customers in arranging and executing financial transactions.

Many, if not all, of the activities authorized under 209 CMR 47.09
are authorized activities for state-chartered banks under the financial
agency powers provisions of G.L. c. 167 F §(25). The authority to act
as an investment or financial adviser or provide financial counseling
under 209 CMR 47.09(1), however, was amended to clarify that any
activity requiring registration or licensing under state or federal secu-
rities laws would not enjoy this section’s no application and no notice
process. Instead such activities would be governed by the more strin-
gent authorization procedures found in 209 CMR 47.06(1 )-(3) and
209 CMR 47.07(1).

The Joint Committee on Banks and Banking and its staff may con-
tact me at (617) 727-3121 (extension 361) or the Division’s Legal
Unit at (617) 727-3145 (extensions 320 or 321), if they have any
questions regarding these proposed regulations.

Very truly yours,

Discussion

Commissioner of Banks
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209 CMR 47.00 Parity With National Banks

47.01 Purpose and Scope
47.02 Applicability and Relationship to Other State Law
47.03 Advisory Opinions
47.04 Definitions
47.05 Bank Eligibility to Conduct Activities
47.06 Application Process to Conduct Certain Activities
47.07 Expedited Review Process to Conduct Certain Activities
47.08 Notice Process to Conduct Certain Activities
47.09 Activities Requiring No Application or Notice

47.01: Purpose and Scope

The purpose of 209 CMR 47.00 et seq., is to authorize and estab-
lish procedures and requirements, pursuant to M.G.L. c. 167 F § 2(31),
applicable to banks seeking to exercise additional or more flexible
parallel powers granted to national banks under Federal law, to the
extent that such powers are not otherwise prohibited under State law.

47.02: Applicability and Relationship to Other State Law

(1) 209 CMR 47.00 et seq., shall apply only to banks as defined
under 209 CMR 47.04.

(2) Any power authorized and exercised pursuant to 209 CMR
47.00 et seq., shall be independent from, and in addition to, any other
powers granted to banks under applicable General Laws, or regula-
tions promulgated thereunder. The express and incidental powers
granted to banks under the General Laws are not limited or otherwise
restricted by 209 CMR 47.00 et seq.

(3) Any lending power authorized and exercised pursuant to 209
CMR 47.00 et seq., shall be subject to the limitations on total obliga-
tions to one borrower found in M.G.L. c. 167 E § 14, unless otherwise
specified herein.

APPENDIX A
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47.03: Advisory Opinions

The Commissioner may issue from time to time advisory rulings,
pursuant to M.G.L. c. 30A § 8, interpreting any provision of the regu-
lations issued hereunder. Each regulation or officially published inter-
pretation or guideline issued by a federal bank regulatory agency
which interprets a provision of Federal law, as defined by 209 CMR
47.04, similar in substance to a provision of 209 CMR 47.00 et seq.,
shall, until rescinded by such federal bank regulatory agency, be
deemed by the Commissioner to be an advisory ruling issued under
M.G.L. c. 30A § 8, provided, however, that the Commissioner, at any
time, may reject such a regulation or officially published interpreta-
tion or guideline issued by a federal bank regulatory agency.

47.04: Definitions

As used in 209 CMR 47.00 et seq., the following words shall,
unless the context otherwise requires, have the following meanings:

Adequately capitalized. A bank shall be deemed adequately capital-
ized if the bank meets the definition of an adequately capitalized
institution as defined under the prompt corrective action provisions of
the Federal Deposit Insurance Act, 12 U.S.C. § 1831 (o), and the
Federal Deposit Insurance Corporation’s Capital Adequacy
Regulations, 12CFR § 325.103.

Bank. A bank shall include a state-chartered savings bank, co-oper-
ative bank, trust company or any other bank charter form hereinafter
established under the General Laws. A bank shall also include a
Massachusetts branch of an out-of-state bank, as defined by M.G.L. c.
167 § 1, provided, however, that the laws of such bank’s chartering

State authorize the exercise of such powers.
Commissioner. The commissioner of banks.
Federal bank regulatory agency. The Federal Deposit Insurance

Corporation, the Board of Governors of the Federal Reserve System,
the Office of the Comptroller of the Currency or any other applicable
federal bank regulatory agency.

Federal law. The National Bank Act, 12 U.S.C. § 38 et seq., and its
implementing regulations; any other federal statute or regulation
authorizing a national bank to engage in activities; and, any officially
published interpretation or guideline issued thereunder, by the Office
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of the Comptroller of the Currency, or other federal bank regulatory
agency. An “officially published guideline” must be formally pub-
lished and circulated by the Office of the Comptroller of the
Currency, another federal bank regulatory agency or a commercial
publisher and be generally available to the public. This phrase shall
not include a private, unpublished staff attorney letter issued to a

financial institution.
Well capitalized. A bank shall be deemed to be well capitalized if

the bank meets the definition of a well capitalized institution as

defined under the prompt corrective action provisions of the Federal
Deposit Insurance Act, 12 U.S.C. § 1 831 (o), and the Federal Deposit
Insurance Corporation’s Capital Adequacy Regulations, 12 CFR
325.103.

Troubled condition. A bank shall be deemed to be in troubled con-
dition if it: (a) has a composite rating of 4 or 5 under the Uniform
Financial Institutions Rating System (CAMELS); (b) is subject to a
cease and desist order, a consent order, or a formal written agreement,
unless otherwise informed in writing by the Commissioner or an
applicable federal bank regulatory agency; or (c) is informed in
writing by the Commissioner or an applicable federal bank regulatory
agency that as a result of an examination the bank has been desig-
nated in “troubled condition” for purposes of this section.

47.05: Bank Eligibility to Conduct Activities

(1) Financial and Managerial requirements. Any bank engaging in
an activity pursuant to 209 CMR 47.00 et seq., must possess the nec-
essary financial and managerial resources to ensure such activity will
not adversely affect the institution’s safety and soundness.

(2) Policy and procedure requirements. Any bank engaging in an
activity pursuant to 209 CMR 47.00 et seq., must have in place ade-
quate policies and procedures governing the performance of such
activity by the bank and its employees, to minimize any credit,
market, liquidity, operational, legal and reputational risks to the bank.

(3) Satisfactory CRA rating requirement. Any bank engaging in an
activity pursuant to 209 CMR 47.00 et seq., must have received at
least a satisfactory CRA rating at the most recent examination con-
ducted by the Commissioner or other applicable federal bank regula-
tory agency at the time any authority to engage in activities under 209
CMR 47.06 through 209 CMR 47.08, is sought.
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(4) Review. Any activity undertaken by a bank pursuant to
209 CMR 47.00 et seq., shall remain subject to periodic review by the
Commissioner, The Commissioner may modify, curtail, rescind or
otherwise limit a bank’s authority to conduct any activity pursuant to
209 CMR 47.00 et seq., through a formal or informal remedial action
if a bank ceases to meet any applicable requirements, based upon a
report of examination conducted by the Commissioner or other
applicable federal bank regulatory agency, or based on other reliable
information.

47.06: Application Process to Conduct Certain Activities

(a) A bank that is adequately capitalized, and has not been
notified that it is in troubled condition, may engage in any
activity listed under 209 CMR 47.06(3) by submitting an
application to, and receiving approval from, the Commis-
sioner before commencing the activity, provided, however,
that such a bank may also apply and receive approval from
the Commissioner on a discretionary basis pursuant to
209 CMR 47.06, to engage in activities listed under 209 CMR
47.07(3), 209 CMR 47.08(3), and 209 CMR 47.09(2)(b).
(b) A bank that is well capitalized, and has not been notified
that it is in troubled condition may apply and receive approval
from the Commissioner to engage in any activity listed under
209 CMR 47.06(3) by submitting an application to, and
receiving approval from the Commissioner before com-
mencing the activity, provided however, that such a bank may
also apply and receive an expedited approval from the
Commissioner to engage in such an activity pursuant to 209
CMR 47.07(1).

(2) Application. The application must include a complete descrip-
tion of the bank’s proposed activity, the bank’s investment in such
activity, and a representation and undertaking that the activity will be
conducted in accordance with State and Federal law. The application
must also provide any other information the Commissioner may
require.

(3) Activities subject to application and approval. A bank may
engage in the following activities pursuant to 209 CMR 47.06(1):
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(a) Temporary Branch Offices. A bank may establish and

operate a temporary branch office, to be open for less than a

year, or on an intermittent basis at a designated site, subject to

the investment limitations to purchase, hold or lease real

estate suitable for the transaction of business, found at M.G.L.

(b) Corporate Affiliates and Subsidiaries.
1. Permissible Investments. Subject to the limitations

found in 209 CMR 47.06(3)(b)(2), a bank may invest in
the capital stock or shares of one or more, wholly-owned
or less than wholly-owned entities, including limited lia-
bility companies, limited liability partnerships, business
trusts and corporations, organized under the laws of any
State. Such corporate affiliates and subsidiaries may be
formed to conduct any activity or to perform any function
the bank itself is empowered to perform directly under the
General Laws or 209 CMR 47.00 et seq., or to conduct
any activity or to perform any function permitted under
the so called “leeway” investment authority of M.G.L. c.

167 F § 2(8).
2. Investment Requirements. A bank may invest in an
entity pursuant to 209 CMR 47.06(3)(b)(l), provided that
the bank owns more than 50% of the voting (or similar
type of controlling) interest, or otherwise controls the
entity, and no other party controls more than 50% of the
voting (or similar type of controlling) interest, provided
however, that the following types of entities shall not be
subject to the requirements herein:
a. An entity organized primarily to promote the public
welfare, and invested in by the bank pursuant to 209 CMR
47.07(3)(c)(2).
b. An entity which the bank has acquired, in good faith,
shares through foreclosure on collateral, by way of com-
promise of a doubtful claim, or to avoid a loss in connec-
tion with a debt previously contracted.

Review Proces:47.07: Ex Uli .ctivitie:

(1) General. A bank that is well capitalized and has not been noti-
fied that it is in troubled condition may engage in the activities listed

c. 167 F § 2(9).
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in 209 CMR 47.07(3) by submitting an application to the
Commissioner and receiving approval thereof. Such an application
shall be deemed approved by the Commissioner 30 days after the
filing is received by the Commissioner, unless the Commissioner
notifies the bank prior to that date that the filing is not eligible for
expedited review.

(2) Application. The application must include a complete descrip-
tion of the bank’s proposed activity, the bank’s investment in such
activity, and a representation and undertaking that the activity will be
conducted in accordance with State and Federal law. Any bank
granted an approval to conduct an activity pursuant to 209 CMR
47.07(1) is deemed to have agreed to conduct the activity in a manner
consistent with applicable guidelines. The Commissioner may also
impose additional conditions in connection with any approval granted
under 209 CMR 47.07(1).

(3) Activities eligible for expedited review. A bank may exercise
the following powers pursuant to 209 CMR 47.07(1):

(a) Branching and non-branching activities.
1. Temporary Branch Offices. A bank which received, as a

result of its most recent examination by the Commissioner
or other applicable federal bank regulatory agency, an
outstanding CRA rating, may establish and operate a tem-
porary branch office, to be open for less than a year, or on
an intermittent basis at a designated site, subject to the
investment limitations to purchase, hold and lease real
estate suitable for the transaction of business, found at
M.G.L. c. 167 F § 2(9).
2. Messenger Services

a. Non-branching functions. A bank may establish and
use a messenger service to transport items relevant to
the bank’s transactions with its customers without
regard to branching limitations found in applicable
State and Federal law, provided such service does not
receive deposits, pay checks, or lend money
b. Branching functions. A bank and its customers may
use a messenger service to pick up from, and deliver to
customers items, including deposits, check payments.
and loan money, without regard to any branching limi
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tations in applicable State and Federal law, provided
such service is established and operated by an indepen-
dent third party.
c. Service costs. A bank may defray all or part of the
costs incurred by a customer in transporting items
through a messenger service. Payment of those costs
may only cover expenses associated with each transac-

tion involving the customer and the messenger service.
The bank may impose terms, conditions, and limita-
tions that it deems appropriate with respect to the pay-
ment of such costs.

(b) Lending.
1. Mortgage Loans or Home Equity Lines of Credit. A
bank may engage in making mortgage loans or home
equity loan subject to the Interagency Guidelines for
Real Estate Lending Policies, found at 12 CFR § 365,
provided, however, that the bank’s directors or trustees
shall establish appropriate underwriting standards,
including maximum aggregate and individual loan limi-
tations, for such loans. The following requirements shall
be mandatory:

a. 90% to 100 % LTV Loans. A bank making loans
secured by a mortgage on owner occupied, one to four
family residential property with a loan-to-value (LTV)
ratio equal to or greater than 90%, but not exceeding
100%, shall obtain appropriate credit enhancement in

the form of mortgage insurance or readily marketable
collateral, provided, however, that such loans made
pursuant to 209 CMR 47.07(3)(b) for an amount less
than $35,000.00 shall not require such credit enhance-
ment.
b. 90% to 100% LTV loan reporting requirements.
Any bank making loans secured by a mortgage on
owner occupied, one to four family residential prop-
erty with an LTV ratio exceeding 90%, shall identify
any such loans in its records, and the aggregate
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amount of such loans shall be reported quarterly to the
bank’s board of directors.
c. 90% to 100% LTV Aggregate loan limits. The
aggregate amount of loans secured by a mortgage on
owner occupied, one to four family residential prop-
erty with an LTV ratio greater than 90%, but not
exceeding 100%, that any bank may make shall not
exceed 100% of the bank’s total capital.

2. Financing Mutual Fund Distributors. A bank may
make loans to a non-affiliated mutual fund distributor in
order to finance commissions advanced to securities bro-
kers.
3. Leasing. A bank may engage in lease financing transac-
tions subject to applicable provisions of 12 U.S.C. § 84,
and 12 CFR § 23 et seq.

(c) Investments

1. Edge Act and Agreement Corporations. A bank may
increase its aggregate investment in the capital stock of
one or more Edge Act or Agreement corporations, orga-
nized under 12 U.S.C. § 601 et seq., for the purpose of
engaging in international or foreign banking or other
international or foreign financial operations, or banking or
other financial operations in a dependency or insular pos-
session of the U.S., and subject to the jurisdiction and
supervision of the Board of Governors of the Federal
Reserve System, up to 20% of the bank’s capital and sur-
plus, with the Commissioner’s approval, notwithstanding
the investment limitations found in M.G.L. c, 167 F § 2(6).
2. Community Development & Other Public Welfare
Investments. An adequately capitalized bank may make
investments designed primarily to promote the public
welfare, including the welfare of low-and moderate-
income areas or individuals, such as by providing
housing, services, or jobs, subject to a 5% limitation of
capital and surplus, unless the bank is well capitalized and
obtains approval from the Commissioner to make such
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investments in an amount greater than 5%, hut not

exceeding 10% of the bank’s capital and surplus. The lim-
itations set forth hereunder are independent from, and in
addition to, those set forth under M.G.L. c. 167 F § 2(8).

47.08: Notice Process to Conduct Certain Activities

(1) General. A bank that is well capitalized and has not been noti-
fied that it is in troubled condition may engage in any activity listed
under 209 CMR 47.08(3), by providing the Commissioner written
notice within 10 days after commencing the new activity.

(2) Notice. The written notice must include a complete description
of the activity conducted, the bank’s investment in such activity, and a
representation and undertaking that the activity will be conducted in
accordance with State and Federal law. Any bank filing notice pur-
suant to 209 CMR 47.08(1) is deemed to have agreed to conduct the
activity in a manner consistent with applicable guidelines.

(3) Activities subject to notice. A bank may engage in the following
activities pursuant to 209 CMR 47.08(1);

(a) Products and services

1. Tax Preparation Services. A bank may assist for a fee in
the preparation of tax returns to the extent that the bank does
not act as an expert tax consultant but as the provider of a
service preparing records.
2. Payroll Issuing Services. A bank may disburse payroll
funds from the deposit account of a customer by direct pay-
ment to an employee of the customer, by crediting an employ-
ee’s account at the disbursing bank, or by forwarding funds to
another institution in which an employee maintains an
account.
3. Data Processing Services. A bank may perform, provide, or
deliver through electronic means and facilities any activity,
function, product, or service that it is otherwise authorized to
perform provide or deliver. A bank may also, in order to opti-
mize the use of the bank’s resources, market and sell to third
parties electronic capacities acquired or developed by the
bank in good faith for banking purposes.
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4. Debt Cancellation Agreements.

a. A bank may enter into a contract to provide for loss
arising from cancellation of an outstanding loan upon the
death or disability of a borrower.
b. A bank may also impose an additional charge and
establish any necessary reserves in order to enable the
bank to enter into such debt cancellation contracts, subject
to the limitations set forth pursuant to M.G.L. c. 255 §

12G, and M.G.L. c 167 F § 2(16) and (17).

(b) Locations andfacilities

1. Deposit production office. A bank may establish a deposit
production office which is open to the public and provides
deposit related services such as distributing account informa-
tion and applications, but which does not receive deposits or
conduct other banking activities.
2. Loan production office. A bank may establish a loan produc-
tion office, a staffed facility other than a branch, that is open to
the public and provides lending-related services such as distrib-
uting loan information and applications.

47.09: Activities Requiring No Application or Notice

(1) A bank that is well capitalized and has not been notified that it
is in troubled condition may engage or expand activities listed in 209
CMR 47.09(2) which have been previously conducted by the bank,
without filing an application or providing notice to the Commissioner,
provided the activities continue to be deemed legally permissible by
the Commissioner, and the activities are conducted in accordance
with any conditions previously imposed on the bank by the
Commissioner. Any bank engaging in any financial planning activi-
ties under 209 CMR 47.09(2)(b) which requires registration or licen-
sure under applicable state or federal securities laws shall be subject
to the application processes established under 209 CMR 47.06(1 )-(3)
and 209 CMR 47.07(1).

(2) A bank may engage in the following activities pursuant to 209
CMR 47.09(1):
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(a) Facilities.

1. A bank may establish or expand a deposit production
office or a loan production office as provided in 209 CMR

47.08(3)(b)(l) and (2).
2. A bank may re-open, expand or modify the hours of a

temporary office established pursuant to 47.06(3)(a) or

47.07(3)(a)(l).

(b) Financial Planning.

1. A bank may act as an investment or financial adviser,
(not involving the exercise of investment discretion), or

provide financial counseling, including:

a. Serving as the advisory company for a mortgage or
real estate investment trust;
b. Furnishing general economic information and
advice, general economic statistical forecasting serv-
ices, and industry studies;
c. Providing financial advice to state or local govern-
ments or foreign governments with respect to issuance
of securities.
d. Providing tax planning and preparation.
e. Providing consumer financial counseling.

2. A bank may provide financial and transactional advice
to customers and assist customers in structuring,
arranging and executing financial transactions (provided
that the bank and its affiliates do not participate as a prin-
cipal), including mergers, acquisitions, divestitures, joint
ventures, leveraged buyouts, recapitalizations, capital
structuring and financial transactions (including private
and public financings and loan syndications), and
arranging commercial real estate equity financing.

REGULATORY AUTHORITY: M.G.L. c. 167 F § 2(31); c. 30A § 8.



211997] HOUSE No. 4454

May 6. 1997

This is to certify that the Division of Banks has complied with all
pertinent provisions of General Laws chapter 30A regarding publica-
tion and notice of its April 3, 1997 public hearing on its proposed reg-
ulations to establish 209 CMR 47.00 et. seq.. Parity With National
Banks, pursuant to General Laws chapter 167F, section 2, para-
graph 31, as added by Chapter 238 of the Acts of 1996.

Sincerely,

Joseph A. Leonard, Jr.
Deputy Commissioner of Banks
and General Counsel

APPENDIX B
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Bank Powers Considered & Excluded Bv The Division Of Banks

Authority to Sell Insurance

Authority To Sell Automobile Service Contracts

Authority To Open Seasonal Offices

Authority To Engage In Interstate Trust Activities

Authority To Engage In Loan Participations With Non-Banks Without Reference To
Leeway Limits

Authority To Sell Alternate Media (Transit Tickets, Event Tickets
Gift Certificates, etc.)

Authority To Develop And Operate Smart Card Systems On A Cooperative Basis
For Universities And Third Parties

Authority To Invest Trust Assets In Fee-Paying Mutual Funds

Authority To Provide Internet Access To Customers and Non-Customers
Through A Subsidiary

Authority To Establish and Operate A Postal Substation On Banking Premises—

APPENDIX C



231997] HOUSE No. 4454

National Bank Powers Authorized By 209 CMR 47.00

Temporary Branch Offices 209 CMR 47.06(3)(a) and 47.07(3)(a)
See 12 U.S.C. § 36; see also 12 CFR § 5.30,

Corporate Affiliates and Subsidiaries 209 CMR 47.06(3)(b)
See 12 CFR Part 215 (‘'Reg. O”); see also FDIC Opinion 93-24, OCC ISL-I5

(February 18, 1987),

OCC IL-735 (July 15, 1996), OCC IL-705 (October 25, 1995), OCC IL-625
(July 1, 1993);

APPENDIX D

OCC IL-369 (September 25, 1986), OCC IL-381 (May 5, 1987) and OCC-BC
(Nov. 21, 1986).

220

Messenger Services 209 CMR 47.07(3)(a)(2),
See 12CFR § 7.1012.

90%-100% Loan-to-Value Mortgage Loans 209 CMR 47.07(3)(b)(!
See 12 CFR §§ 34(D), 208(C), 365, and 563.100-101

39 CMR 47.07(3)(b)(2)Financing Mutual Fund Distributors
See OCC-IL-730 (July 1, 1996).

Leasing 209 CMR 47.07(3)(b)(3).
See 12 U.S.C. § 84; see also 12 CFR §§ 5.34(e)(2)(ii)(M) and 23 et seq

209 CMR 47.07(3)(c)(l)Edge Act and Agreement Corporations
See 12 U.S.C. § 601 et seq.

209 CMR 47.07(3)(c)(2Community Development Corporatic
See 12 CFR §24 et seq.

Tax Preparation Services 209 CMR 4
See 12 CFR 7.1008; see also 12 CFR

,08(3)(a)( I
34(e)(2)(ii)(l)(4)

Payroll Issuing Serv
See I2CFR 7.10

19 CMR 4 18

Data Processing Services 209 CMR 08(3)

12CFR §§ 5.34(e)(3)(ii)(F), 7.10 id 7.1019

Debt Cancellation Agreements 209 CMR 47.08(3)(a)(4
See 12 CFR § 7.1013.
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Deposit Production Offices 209 CMR 47.08(3)(b)(I) and 209 CMR 47.09(2)(a)l
See OCC-IL-638 (Jan. 6, 1994).

Loan Production Offices 209 CMR 47.08(3)(b)(2) and 209 CMR 47.09)(2)(a)2
See 12 CFR § 345.12(q); see also FDIC Opinion 95-28, and OCC Banking

Circular 199.

Financial Planning and Transaction Services 209 CMR 47.09(2)(b)( I) and
209 CMR 47,09(2)(b)(2).

See 12 CFR § 5.34(e)(2)(i) and 5.34(e)(2)(ii)(J); see also OCC Letter No. 367
(August 19. 1986).
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