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Mr. Robert E. MacQueen
House Clerk
The House of Representatives
State House
Room 145
Boston. MA 02133

Dear Mr. MacQueen

Pursuant to M.G.L. Ch 25A §l2, enclosed please find the Division of Energy
Resources’s (DOER) regulatory proposals and a summary of those proposals. These
regulatory proposals were drafted pursuant to the Governor's Executive Order No. 384,

orv Burden. Please refer these regulatory proposals to
the Joint Legislative Committee on Energy for review

DOER has complied with all applicable provisions of M.G.L. Ch 30A, except §5
(regarding filing with the secretary of stale). Upon the Energy Committee review of the
DOER’s regulatory proposals, DOER will file the final regulations with the state
secretary as provided in M.G.L. Ch 30A §5.

Should you have any questions please contact me at 617-727-473

Sincerely

David L.U’Connor
Commissioner
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225 CMR 6.00 (Energy Patent Program) is promulgated pursuant to
M.G.L. c. 25A. sec. 6; c. 30A, sec. 3; c. 62, sec. 2(a) 2(g); c. 63,
sec. 30(5)(a), and St. 1979 c. 796, sections 8 & 10. The purpose
of 225 CMR 6.00 is to promote energy conservation and alternative
energy development in Massachusetts by permitting holders of qualified
patents to receive tax deductions. The regulation sets out requirements
and procedures which can be placed in internal guidelines.

225 CMR 7.00 (Petroleum Products Reporting Regulations) is
promulgated pursuant to M.G.L. c. 25A, sections 6 & 7. The purpose of
the regulation is to collect inventory and product delivery data. DOER
no longer feels that these reporting requirements are necessary and has
concluded that its data collection procedures do not require
promulgation as a regulation and proposes to convert them to an internal
guideline.

225 CMR 8.00 (Commercial Conservation Service) is promulgated
pursuant to M.G.L, c. 25A, sec. 11A. The purpose of the regulation is to
mandate annual review of utility reporting requirements for conservation
and load management programs for commercial buildings. DOER has
concluded that these reporting requirements are no longer necessary and
should be rescinded.

225 CMR 2.00 (Energy Audit and Conservation Improvement
Programs) is promulgated pursuant to M.G.L. c. 25A, sections 5,6, 11
& 12: C. 30A; St. 1979, c. 796, sections 4, 28, 31, & 32: St. 1983,
c. 700, sections 1-5; St. 1987, c. 670, sections 1-6. The purpose of 225
CMR 2,00 is to establish and administer energy audit and energy
conservation improvement programs for buildings owned by the
Commonwealth, its political subdivisions, and public authorities. DOER
has concluded that the regulation needs to be streamlined by eliminating
unnecessary statutory references, definitions and the Technical
Assistance Analyst List. DOER will further clarify certain language
concerning the audit program while converting various requirements and
criteria to internal guidelines.

Proposed Regulatory Changes
Summary

225 CMR 3.00 (Alternative Energy Property Program) is promulgated
pursuant to M.G.L. c. 25A, sections 6, I I & 12; St. 1979. c. 796,
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sections 4, 28, 31 & 32; St, 1983, c. 700, sections 1-5; St. 1987, c. 670,
sections 1-6. The purpose of the regulation is to establish and maintain
an Alternative Energy Property Program for state facilities as well as
develop and administer programs relating to conservation, non-
renewable energy supply, resource and alternative energy development.
The amending language further clarifies and simplifies the regulation by
eliminating unnecessary statutory references and definitions already
existing in the enabling legislation. DOER has concluded that it will
change language to modify certain program characteristics which are
now updated. The amendment authorizes DOER to require up to 50% in
matching funds from grantees and converts various program
requirements and criteria to internal guidelines.

225 CMR 9.00 (Appliance Testing and Certification Program) is
promulgated pursuant to M.G.L. c. 258, sections 6,7, & 10; St. 1986,
c. 489. The purpose of the regulation is to provide a framework for
testing, certification and enforcement of efficiency standards for certain
new appliances. The amendment will eliminate the current state
standards and test methods and incorporate the mandated federal
standards and methods into program guidelines.

225 CMR 10.00 (Energy Management Services Contracts). The
regulation is proposed pursuant to M.G.L. c. 25A, section 11C. This
proposed regulation establishes Request for Response (RFR)
requirements to evaluate and compare competitive bids for energy
management services and to finalize contract terms and procedures
which will allow DOER to accurately verify cost savings and ensure cost
reductions.

Please note that 225 CMR 4,00 and 225 CMR 5.00 will be
modified at a later date and are not enclosed for your review at this time.
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225 CMR 2.00 Energy Audit and Energy Conservation
Improvement Programs

Revision Summary

Reduces length of regulations from 8 to 4 pages
2. Deletes unnecessary statutory references in Statutory Author-

ization and eliminates unnecessary Purpose and Scope, which are
clear from the original legislation and do not need to be repeated
in the regulations.

3. Eliminates definitions, which are already in statute, or which are
unnecessary.

4, Modifies definition of certain words to provide program
flexibility through use of Program Guidelines.

5. Re: Energy Audit Program revision clarifies that DOER has
the option of either providing grant funds or providing energy
audit services.

6. Eliminates the TA Analyst List currently maintained by DOER,
and instead establishes TA Analyst eligibility criteria in the
Program Guidelines. Public agencies will be responsible for
ensuring contractor eligibility.

7. Calls for Program Guidelines, which include, but are not limited
to, requirements for a building energy profile; explanation of how
to calculate payback period; eligibility criteria for Technical
Assistance Analyst; requirements for a technical assistance
energy audit; explanation of measures appropriate for a grant
relative to future functional life; PON publication and application
procedures; Award Agreement requirements; and procedures for
disbursement of grant funds and related accounting requirements.

2.0!: Statutory Authorization
2.02: Definitions
2.03; Application Requirements and Procedures
2,04: Application Review and Selection Procedure
2.05: Award of Grant and Allocation of Funds
2.06: Technical Assistance Analysts’ Eligibility

225 CMR 2.00: ENERGY AUDIT AND ENERGY CONSERVATION
IMPROVEMENT PROGRAMS

Section
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2.01: Statutory Authorization
(1) M.G.L. c. 25A, §ll directs the Commissioner of DOER to establish:

(a) an energy audit program (“EAP”) to determine the energy
consumption levels of and appropriate energy conservation measures
for buildings and facilities owned by;

1. the Commonwealth,
2. its political subdivisions, and
3. public authorities and other public instrumentalities of the

Commonwealth and of its political subdivisions including, but
not limited to, housing authorities; and

(b) an energy conservation improvement program (“ECIP”) to carry
out and assist energy conservation projects including energy
conservation measures, for such buildings and facilities.

(2) M.G.L. c. 25A, §ll, as amended by St. 1983 c. 700, §2 and St. 1987
c. 670, §§s and 6, regarding the allocation of state bond funds for grant-
funded energy conservation programs, requires the repayment to the
General Fund of the Commonwealth, of an amount not less than 30%
(50% if the Commissioner of DOER has not been provided with
information relating to energy expenses incurred prior to the
implementation of energy conservation projects or measures) of any
funds awarded by DOER after January 1, 1984 to cities, towns, sewer
districts, or regional school districts. The time period for such repayment
shall not exceed ten years from the date(s) of the Grant Agreement(s).
DOER shall indicate said repayment requirement in the applicable
Program Opportunity Notice when state bond funds are used for an
ECIP or EAP grant.

2.02: Definitions
Terms defined in M.G.L, c.25A, section 3, which are also used In 225
CMR 2.00, shall have the same meaning as set forth in M.G.L. C.25A,
section 3, unless said term is otherwise defined in 225 CMR 2.02.

Building Energy Profile shall mean a descriptive report of the energy
consumption characteristics of a building or facility, which complies
with the minimal information requirements established in ECIP
and EAP.
DCPO, the Division of Capital Planning and Operations.
DHCD, the Department of Housing and Community Development
DOER, the Division of Energy Resources.
EAP, Energy Audit Program
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ECIP, Energy Conservation Improvement Program.

Energy Auditor, a person approved by DOER to perform building
energy profiles in accordance with requirements established
by DOER.
Energy Conservation Manager, a person who has been designated by the
agency responsible for a building or facility to be responsible for the use
of energy in that building or facility.
Energy Conservation Measures, the modification of maintenance and
operating procedures in a building or facility, or the installation,
replacement or modification of equipment, fixtures, or materials in a
building or facility, which are primarily intended to reduce energy
consumption.
Energy Conservation Projects, the design, acquisition, and installation of
projects to promote energy savings, including but not limited to
modifications to windows and doors; caulking and weatherstripping;
insulation; automatic energy control systems; hot water systems;
equipment required to operate steam, hydraulic, and ventilating systems;
plant and distribution system modifications including replacement of
burners, furnaces, or boilers; devices for modifying fuel openings;
electrical or mechanical furnace ignition systems; utility plant system
conversions: replacement or modification of lighting fixtures; energy
recovery systems; and cogeneration systems.

Payback Period, the time period in which energy savings resulting from
an energy conservation measure pay for the measure, as calculated
in accordance with EAP and ECIP guidelines issued from time to time
by DOER.
PON, Program Opportunity Notice announcing the availability of grant
funds and other services offered under a particular program.

Sector, certain categories of public entities or public buildings and
facilities as may be designated by DOER.
Technical Assistance Analyst, shall refer to an engineer who meets the
eligibility criteria identified in the guidelines
Technical Assistance Energy Audit, an energy conservation study
performed by a technical assistance analyst which considers and
analyzes the possible energy conservation measures applicable to a
given building or facility, and estimates their cost and potential savings,
in accordance with requirements established in EAP and ECIP
guidelines.
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03: Application Requirements and Procedures.
(I) Eligibility.

(a) To be eligible to receive financial assistance or other DOER
program services, the application must pertain to:

I. a building or facility owned by the Commonwealth or its
political subdivisions, or public authorities or other public
instrumentalities of the Commonwealth or of its political
subdivisions, including but not limited to housing authorities;
and

2. a building or facility for which the applicant has no current plans
to close or dispose, and for which the projected future functional
life is appropriate to the proposed study, project or measures, as
defined by DOER in EAR and ECIP guidelines; and

3. a building or facility also meeting other application requirements
which may be established from time to time by DOER; and

4. a DHCD public housing facility, a building or facility which has
its fuel costs paid in full or in part by the Commonwealth, and
has received approval for the proposed conservation project or
measure from DHCD.

(b) DOER may require applicants to demonstrate that ever effort has
been made to participate in any other applicable federal, state, or
other assistance program available at the time ofapplication.

(c) Eligibility requirements, other than that specified in 225 CMR
2.03(1 )(a)l, may be waived upon petition to DOER if the applicant
demonstrates that such waiver would be in the interest of the EAR
or the ECIP.

(d) Eligibility for funding for the implementation of energy
conservation measures and projects under the ECIP requires
(i) a technical assistance energy audit (or update) performed by a
Technical Assistance Analyst; or (ii) other analysis deemed
appropriate by DOER, as specified in the guidelines.

) Issuance of Program Opportunity Notices (PONs); Application
Submittal.

DOER will issue PONs for the EAP and the ECIP at its discretion.
Eligible participants may submit applications for funding or for
DOER energy audit services, in accordance with all applicable
requirements, within the time period specified in the PON. PON
publication procedures and corresponding application requirements
shall be established in the guidelines.
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2.04: Application Review and Selection Procedure.

11) General Review Process.
Applications for EAP and ECIP grants shall be evaluated for
completeness and compliance with applicable requirements in the PON
and the guidelines, and shall be approved or disapproved in accordance
with the procedure outlined in 225 CMR 2.04(2). Award applicants shall
provide to DOER, upon DOER’s request, clarification, corrections, and
additional information regarding an application.
(2) Application Approval Procedure.
DOER shall notify the applicant of the final decision on an application
within the time specified in the applicable PON. DOER may approve or
disapprove all or any portion of an application. In the event of
disapproval, a notice of disapproval shall be sent to the applicant with or
without a statement of the reasons therefor.
In the case of an award of more than $50,000.00, DOER may require the
applicant to hire or appoint a professional consultant or grant manager at
the applicant’s expense.
(3) Special Requirements.

(a) Capital Facility Projects Within the Jurisdiction of DCPO. The
application review and selection procedure set forth herein may be
modified in a Memorandum of Understanding between DOER and
DCPO in the case of state facility projects within the jurisdiction
of DCPO.

2.05: Award of Grant and Allocation ofFunds
(1) Awards.

(a) Upon approval of an application, the applicant shall be awarded an
Energy Audit Award or an Energy Conservation Improvement Award.
Awards shall be perfected in the form of an EAP or ECIP award
agreement, according to the process and requirements outlined in the
guidelines. For the Energy Audit Program. DOER may, at its sole
discretion, offer (i) grant funds with which the grant recipient shall
contract for a technical assistance energy audit; or (ii) other services
provided by DOER, as specified in the applicable PON. For ECIP,
DOER may, at its sole discretion, offer grant funds, as specified in the
applicable PON.
(b) The amount and kind of any matching portion to be paid by the
award recipient shall be set at the sole discretion of DOER, as
specified in the applicable PON and further defined in the Grant
Agreement, and shall be in addition to any repayment amount required
by M.G.L. c. 25A, section 11 and referenced in 225 CMR 2.01(2).
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(c) If an a agreement is not executed by the award recipient and
DOER within a reasonable time of the award, the award may be
cancelled at the sole discretion of DOER.

(2) Allocation and Use of Funds.
The schedule for allocation of grant funds and for the filing of required
reports under the EAR and the ECIP shall be determined by DOER and
set forth in an award agreement. Grant funds may be used to pay only
for technical assistance energy audits, energy conservation measures,
conservation projects, and other activities or services deemed necessary
by DOER to accomplish program objectives, which are undertaken after
DOER has executed the award agreement. Obligations incurred prior to
that time are ineligible for funding. Grant funds awarded under EAP
may be used to conduct technical assistance energy audits performed
only by firms or individuals meeting the Technical Assistance Analyst
eligibility criteria established in the guidelines.
(3) Management and Administration ofProjects

(a) During and after the course of the Projects, DOER may require
financial, technical and other information it deems appropriate to
monitor and evaluate funded activities. Upon DOER’s request, award
recipients shall provide such information, DOER shall determine, and
set forth in the Grant Agreement, the specific content, format and
timing for provision of this information.
(b) For awards to state-owned facilities, DCPO shall have primary
responsibility for day-to-day monitoring and oversight of all state
facilities projects and shall be responsible for complying with
reporting requirements established by DOER
(c) For awards to Housing Authorities, DHCD shall have primary
responsibility for day-to-day monitoring and oversight of all housing
authority projects and shall be responsible for complying with
reporting requirements established by DOER.

(4) Designers and Construction Contractors. Award recipients shall
comply with all statutes, regulations and other laws, including but not
limited to the provisions of M.G.L. chs. 7, 30 and 149, regarding the
designer selection process and competitive bidding in the awarding of
contracts using grant funds.
(5) Disbursement of Grant Funds. Accounts DOER’s disbursement of
grant funds and accounting requirements applicable to award recipients
shall be as set forth in the guidelines.
(6) State Facility Projects. The provisions of 225 CMR 2.05, except
those contained in 225 CMR 2.05(3)(b), may be waived in the case of
awards for state facility projects.
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2.06: Technical Assistance Analysts ’ Eligibility.
DOER shall establish eligibility criteria for Technical Assistance
Analysts in the guidelines. Grant recipients under EAP shall be
responsible for ensuring that the individual or firm selected to conduct
the technical assistance energy audit meets said eligibility criteria set
forth in the guidelines. DOER may, in its sole discretion, question the
eligibility of any firm or individual selected by an EAP grant recipient to
conduct a technical assistance energy audit, and may further require the
grant recipient, firm or individual to provide DOER with additional
information concerning eligibility. The EAP grant recipient shall provide
to DOER the name of the individual or firm selected to perform the
technical assistance energy audit prior to the grant recipient entering into
a contract for the technical assistance energy audit. DOER shall have the
right to withhold grant payment if DOER determines, in its sole
discretion, that the selected firm or individual does not meet
eligibility criteria.

225 CMR 2.00: M.G.L. c, 25A, §§ 5,6, II and 12; c. 30A; St. 1979,
c. 796, §§ 4, 28, 31 and 32; St. 1983, c. 700, §§ 1 through 5; St. 1987.
c. 670, §§ I through 6.

225 CMR 3.00 Alternative Energy Property Program
Revision Summary

1. Reduces length from 9'/2 to 3!/z pages.
2. Deletes unnecessary statutory references in Statutory Authorization

and eliminates unnecessary Purpose and Scope, which are clear
from the original legislation and do not need to be repeated in the
regulations.

3.Eliminates definitions, which are already in statute, or which are
unnecessary.

4. Modifies certain program characteristics which are outdated.
5. Authorizes DOER to require up to 50% in matching funds from

grantees
6.Calls for Program Guidelines, which include, but are not limited to,

an explanation of how to calculate payback period, project
eligibility criteria, program announcement and application
procedures and requirements, DOER’s application review procedure
and evaluation criteria, grant award and grant agreement procedures,
and applicable accounting and use of funds requirements.

REGULATORY AUTHORITY
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(AEPP)

3.01; Statutory Authorization
3.02: Definitions
3.03: Application Requirements and Procedures
3.04: Application Review and Selection Procedures
3.05: Award Requirements and Allocation of Funds

3.01: Statutory Authorization.
(1) M.G.L. c. 25A, §ll authorizes the Commissioner of the Division of
Energy Resources to establish an Alternative Energy Property Program
(AEPP) to provide alternative energy sources for buildings and facilities:

(a) owned by:
1. the Commonwealth;
2. its political subdivisions; and
3. public authorities and other public instrumentalities of the

Commonwealth and of its political subdivisions including, but
not limited to: housing authorities; or

(b) leased by the political subdivisions of the Commonwealth for at
least 30 years and which are used for the provision of local
government services. In the case of such leased buildings and
facilities, no AEPP project shall be approved:

1. if the period of time remaining prior to the expiration of the
lease is not at least twice the payback period for the proposed project,
and

2. unless, prior to approving any payment for the project, the
Commissioner has certified that the terms of the lease are such that any
benefit accruing to a private party from such financing is incidental to
the public purpose served by such financing.
(2) M.G.L. c. 25A, § 11 as amended by St. 1983 c. 700, §2 and St. 1987
c. 670 §§s and 6, regarding the allocation of state bond funds for grant-
funded energy conservation programs, requires the repayment to the
General Fund of the Commonwealth of an amount not less than 30%
(50% if the Commissioner has not been provided with information
relating to energy expenses incurred prior to the implementation of
energy conservation projects or measures) of any funds awarded by
DOER after January 1, 1984 to cities, towns, sewer districts or regional
school districts. The time period for such repayment shall not exceed ten

CMR3.OO: ALTERNATIVE ENERGY PROPERTY PROGRAM

Section
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years from the date(s) of the Grant Agreement(s). When state bond funds
are used for an AEPP grant, DOER shall indicate said repayment
requirement in the applicable PON.

3.02: Definitions.
Terms defined in M.G.L. C.25A, section 3, which are also used in 225
CMR 3.00, shall have the same meaning as set forth in M.G.L. C.25A,
section 3, unless any such term is otherwise defined in 225 CMR 3.02.

Commissioner, the Commissioner of the Division ofEnergy Resources.

DCPO, the Division of Capital Planning and Operations.
DOER, the Division of Energy Resources.

DSB, the Designer Selection Board.
Energy Conservation Measures, measures involving modifications of
maintenance and operating procedures in a building or facility and
installations therein, which are designed to reduce energy consumption
in such building or facility, or the installation or modification of an
installation in a building or facility which is primarily intended to reduce
energy consumption.
Energy Conservation Projects, projects to promote energy conservation
including but not limited to, energy conservation modifications to
windows and doors; caulking and weatherstripping; insulation;
automatic energy control systems; hot water systems; equipment
required to operate variable steam, hydraulic, and ventilating systems;
plant and distribution system modifications including replacement of
burners, furnaces, or boilers, devices for modifying fuel openings;
electrical or mechanical furnace ignition systems; utility plant system
conversions, replacement or modification of lighting fixtures; energy
recovery systems; and cogeneration systems.

Facility, any non-building structure, site or real property owned or leased
for a period of at least 30 years (in compliance with the requirements of
225 CMR 3.01(1 )(b)) by the Commonwealth, its political subdivisions,
public authorities and other public instrumentalities of the
Commonwealth and of its political subdivisions including, but not
limited to, housing authorities and sewer districts.
Feasibility Study, a study which examines the technical, institutional,
regulatory and economic feasibility of a proposed energy conservation
project at a building or facility.
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Payback Period, the time period in which energy savings accrued by the
grantee resulting from an energy conservation measure, pay for the
project, as calculated in accordance with AEPP guidelines issued from
time to time by DOER.

T3.03: Application Requirements and Procedures
(1) Qualifying Projects.
(a) The AEPP shall support projects in the following areas: solar
thermal, hydropower, wood/alcohol/biomass, passive solar design and
construction, wind, photovoltaics and cogeneration projects which are
based upon renewable fuels. Such projects may consist of feasibility
studies, design, construction, or any combination thereof, as specified in
the PON.

(a) To be eligible to receive financial assistance, the building or
facility for which the application is made must:

l.be owned by the Commonwealth or its political subdivisions
including, but not limited to: cities, counties, towns, public instru-
mentalities, public regional school districts, sewer districts and
housing authorities (except as participation is otherwise limited
by Massachusetts laws governing the use of general obligation
bonds) and whose projected future functional life can be shown to
be not less than the longest payback period for the proposed
Alternative Energy Property Program project and technology; or

2. be leased by a political subdivision of the Commonwealth for at
least 30 years and which is used for the provision of local
government services and whose remaining period of time prior to
the expiration of the lease shall not be less than twice the payback
period for then proposed AEPP project and technology. In
addition, all other application requirements which may be
established from time to time by the Commissioner must be met,
including a written statement of compliance with the payback
period requirements of 225 CMR 3.03(2)(a)l or 2, as applicable,
and in the case of eligible leased buildings or facilities,
compliance with the certification requirement of 225 CMR 3.01
(D(b)2.

PON, Program Opportunity Notice announcing the availability of
grant funds and other services offered under a particular program.
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(b) For the purposes of this program, such buildings and facilities shall
be eligible to receive funds for feasibility studies, design and
construction of energy conservation projects as outlined under the
guidelines and applicable PONs issued from time to time by DOER,
and 225 CMR 3.00.

(3) Repayment Amounts/Matching Funds.
All eligible proposing entities, if awarded a grant by DOER pursuant to
state bond funding described in 225 CMR 3.01(2), shall be required to
make a 30% repayment, in accordance with applicable statutory
requirements as set forth in a grant agreement. Any entity receiving an
AEPP grant may be further required to provide matching funds for the
project. The amount and kind of such matching funds shall be set at the
sole discretion of DOER, as specified in the applicable PON and further
defined in the grant agreement, and shall be in addition to any required
repayment amount.
(4) Application Procedure.
From time to time, at his or her discretion, the Commissioner shall issue
PONs in all or individual technology areas for the AEPP. Program
announcement procedures and corresponding application requirements
shall be set forth in the guidelines. Eligible participants shall submit
applications for funding, in accordance with all relevant instructions and
requirements, within the time period specified in the PON.

3.04: Application Review and Selection Procedures
(1) All proposals submitted to DOER for funding under the AEPP shall
be evaluated for completeness and compliance with applicable
requirements set forth in the guidelines. The Commissioner may
disapprove all or any portion of an application to the extent that funds
are not available to carry out the proposed measure, the measure is
deemed inappropriate, or for such other reason as the Commissioner
may deem appropriate.
(2) DOER shall notify the applicant of the final approval or disapproval
of an application within the time specified in the applicable PON.

3.05: Award Requirements and Allocation of Funds
(1) Awards.

(a) Upon approval of an application, the applicant shall be awarded
a specified amount of funds for an AEPP project. Awards shall be
finalized only in the form of a grant agreement or inter-
departmental service agreement according to the process outlined



[May16 HOUSE No. 4455

in the guidelines issued from time to time by DOER. Under no
conditions shall an award recipient sign contracts or spend funds in
anticipation of receiving an AEPP award until a grant agreement or
interdepartmental service agreement has been legally executed.
(b) Grant Agreements may fund all or part of a project in the amount
deemed by the Commissioner to be in the best interests of the
program
(c) DOER may require from award recipients financial, technical and
other information deemed appropriate by the Commissioner to
monitor and evaluate all activities funded, and to evaluate resulting
savings. The specific content, format and timing of this information
shall be determined by the Commissioner.

(2) Allocation of Funds
(a) The schedule for disbursement of grant funds and for the filing of
required reports under the AEPP shall be determined by DOER and
set forth in the grant agreement.
(b) The Commissioner shall comply with the applicable provisions of
M.G.L. c. 30, §§ 61 and 62A through 62H in allocating funds to
projects where an environmental notification form is required by the
regulations of the Executive Office of Environmental Affairs.

(3) Designers and Construction Contractors
State statutes regarding competitive bidding in the award of contracts
using DOER funds including, but not limited to, those for planning,
feasibility, design and construction projects governed by M.G.L. chs. 7,
30 and 149 shall be adhered to by all grant recipients.

(4) Accounting Requirements.
Accounting requirements applicable to grantees’ management and use of
DOER grant funds shall be set forth in the guidelines.

225 CMR 3.00: M.G.L. c. 25A, §§ 6, 11 and 12; St. 1979. c. 796, §§4,
28, 31 and 32; St. 1983 c. 700, §§ 1 through 5; St. 1987 c. 670, §§l
through 6.

REGULATORY AUTHORITY
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225 CMR 9.00 Appliance Testing and Certification Program
Revision Summary

1. Reduces length of regulations from 8 to 5 pages.
2. Eliminates unnecessary Purpose and Scope, which are clear from

the original legislation and do not need to be repeated in the
regulations.

3.Eliminates definitions, which are already in statute, or which are
unnecessary.

4.Eliminates the current MA standards and test methods and
incorporates the federal standards and methods into Program
Guidelines.

5. Calls for Program Guidelines, which include, but are not limited to,
federal standards and methods to be used; certification statement
submission requirements; a list of appliances which require
certification available from DOER upon request; and procedures
and requirements for recertification.

225 CMR 9.00: APPLIANCE TESTING AND CERTIFICATION
PROGRAM

9.01: Statutory Authorization
9.02: Definitions
9.03: Product Standards and Test Methods
9.04: Certification
9.05: Identification of Complying Appliances
9.06: Enforcement

9.01: Statutory Authorization
(1) M.G.L. c. 258, §§ 6 & 7 require the Commissioner of Energy
Resources to adopt procedures for testing the energy efficiency of
appliances and lamps covered by this chapter if such procedures are not
covered by the state plumbing code, and to certify those in compliance
with the chapter.

Section

9.02: Definitions
Terms defined in 42 U.S.C. §6291 and M.G.L. c. 258, §2, which are
also used in 225 CMR 9.00, shall have the same meaning as set forth in
42 U.S.C. §6291 and M.G.L c, 258, §2, unless said term is otherwise
defined in 225 CMR 9.02.
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ANSI, the American National Standards Institute
Automatic Defrost, a defrost system in which the defrosting action for all
refrigerated surfaces is initiated and terminated automatically.
Ballast Efficiency Factor, the ratio of the relative light output of a ballast
expressed as a per cent to the rate of energy consumption expressed in
watts at the test conditions specified in M.G.L. c. 258, §6.
Chest Freezer, a freezer whose access door is at the top of the appliance.
Energy Use, the quantity of energy directly consumed by a consumer
product at point of use, determined in accordance with test procedures
under 42 U.S.C. §6293.
Energy Efficiency, the ratio of the useful output of services from a
consumer product to the energy use of such product, determined in
accordance with test procedures under 42 U.S.C. §6293.
Energy Conservation Standard, a performance standard which prescribes
a minimum level of energy efficiency or a maximum quantity of energy
use, or in the case of showerheads, faucets, water closets, and urinals,
water use, for a covered product determined in accordance with tests
procedures prescribed under 42 U.S.C. §6293.
Manual Defrost, a defrost system in which the defrosting action for all
refrigerated surfaces is initiated manually.
Model, all units of a given type of covered product (or class thereof)
manufactured by one manufacturer and:

(a) with respect to refrigerators, refrigerator-freezers and freezers,
have the same primary energy source, have electrical characteristics
that are essentially identical, and do not have any differing physical or
functional characteristics that affect energy consumption.
(b) with respect to water heaters, have the same primary energy source
and, with the exception of immersed heating elements, do not have
any differing electrical, physical, or functional characteristics that
affect energy consumption.

Nominal Input Voltage, an input voltage within plus 5% or minus 5% of
a specified value.
Nominal Lamp Watts, the wattage at which a lamp is designed to operate
and for which it is therefore rated.
Partial Automatic Defrost, a defrost system in which the defrosting
action for the refrigerated surfaces in the refrigerator compartment is
initiated and terminated automatically and the defrosting action for the
refrigerated surfaces in the freezer is initiated manually.



191997] HOUSE No. 4455

Relative Light Output, the test ballast light output divided by a reference
ballast light output using the same reference lamp and expressing the
value as a percent. These measurements are made at the ballast’s rated
primary voltage.
Upright Freezer, a freezer whose access door is at the front of the
appliance.

9.03: Product Standards and Test Methods.
(I) Product standards and test methods prescribed under 42 U.S.C. §6295
and 10 C.F.R §430 as of January 1, 1996 shall be the minimum
standards and methods to be used until such standards are enacted by the
Commonwealth or Federal government and shall become a part of
Appliance Testing and Certification Program guidelines issued from
time to time by DOER.
(2) The manufacturer shall cause the testing of all new appliances and
lamps to be sold for final retail sale in Massachusetts on or after
January 1, 1988.
(3) Refrigerators, Refrigerator-Freezers and Freezers.

(a) The annual energy consumption of a refrigerator, refrigerator-
freezer or freezer (excluding the following types: those designed to be
used without doors; those which do not include a compressor and a
condenser unit as an integral part of the cabinet assembly; refrigerator
and refrigerator-freezers with total refrigerated volume exceeding
thirty cubic feet; top-mounted refrigerator-freezers with total
refrigerated volume less than 16.6 cubic feet; and freezers with total
refrigerated volume exceeding thirty cubic feet) shall not exceed the
values derived from the formulas in 42 U.S.C. §6295.
(b) Fresh food refrigerated volume, freezer refrigerated volume, total
refrigerated volume, energy consumption and energy factor shall be
determined using the test procedures for refrigerators and freezers in
10 CFR §430.22 and §430.23 (1996), or as subsequently amended.
(c) When a refrigerator, refrigerator-freezer or freezer can be operated
using either alternating current electricity or one or more other sources
of primary power, the test shall be performed using alternating current
electricity only.

(4) Water Heaters
(a) The energy efficiency of all new electric, gas or oil water heaters
shall meet or exceed the energy factor specified in 42 U.S.C
§ 6295(e).
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(b) The manufacturer shall cause the testing of samples of each model
of oil, gas, or electric water heater, to be sold for final retail sale in
Massachusetts on or after January 1, 1988, in accordance with test
procedures in IOC.F.R. §430.23(e) and 10C.F.R. §430-B, app. E

(5) Showerheads.
(a) The maximum flow rate for all new showerheads shall not exceed
the values specified in 42 U.S.C. §6295 (j).
(b) The manufacturer shall cause the testing of samples of each mode!
of showerhead by a laboratory approved by the Commissioner. The
method of testing shall be the federal standard pursuant to 42 U.S.C.
§6295(j) and the laboratory shall complete and submit a Laboratory
Certification form available from the Commissioner.

(6) Fluorescent Ballasts.
(a) The product standard for fluorescent ballasts shall be the federal
standard prescribed under 42 U.S.C. §6295 g(5).

(7) General service fluorescent lamps and incandescent reflector Lamps.
The product standards for general service fluorescent lamps and
incandescent reflector lamps shall meet or exceed the lamp efficacy
and CRI standards specified in 42 U.S.C. §6295(i).

9.04: Certification.
(1) No new appliance or lamp covered by M.G.L. c. 258, 3 may be sold,
offered for sale or installed in Massachusetts on or after January 1, 1988
which is not certified as having met or exceeded the standards specified
in 42 U.S.C. §6295.
(2) The manufacturer shall submit to the Commissioner a certification
statement listing all new appliance models and lamps covered by 225
CMR 9.00. The certification statement requirements shall be set forth in
the guidelines.

9.06: Identification of Complying Appliances and Lamps.
(I) Sufficient information shall be shown on the outside of the shipping
carton for any appliance or lamp (and unit carton in the case of plumbing
fittings) to permit the determination of whether the appliance or lamp
complies with the requirements of this chapter. The appropriate measure
of energy consumption or the model number as it has been certified may
be used for this purpose and shall be deemed as providing sufficient
information to determine compliance.
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Additionally, the words “2.5 gpm max”, the actual tested flow rate, or
other conspicuous marking approved by the Commissioner, shall be
marked on each showerhead sold or offered for sale, either by means of
a permanent marking on the fitting or on a label attached to the fitting,
and also upon the unit carton in which the fitting is offered for
retail sale.
(2) The Commissioner or his/her designee may require additional
information if necessary to permit determination of compliance.
(3) The manufacturer’s name or brand name shall appear on each
appliance or lamp

9.07: Enforcement.
(1) Notwithstanding the provisions of 225 CMR 9.04. the Commissioner
shall have authority to challenge the efficiency test results provided by
the manufacturer and cause the appliance model or lamp to be retested.
(2) The Commissioner shall cause periodic inspections to be made of
manufacturers, distributors or retailers of the new appliances covered by
M.G.L. c. 258, including appliances that have been or are to be installed
by contractors or builders at building sites, in order to determine
compliance with 225 CMR 9.00.
(3) Except as expressly provided in the guidelines, any test ordered by
the Commissioner would involve one unit selected by the Commissioner
or his/her designee.

(a) If the performance of the unit meets or exceeds the standard set
forth in 225 CMR 9.00, no further action is necessary, and the
Division of Energy Resources will pay the cost of testing
(b) If the performance of the unit does not meet or exceed the standard
set forth in 225 CMR 9.00, the manufacturer must pay the cost of
testing and, if the certification for that model has been suspended, take
whatever steps are necessary to recertify the appliance at an efficiency
rating equal to or exceeding the applicable standard according to the
process outlined in the guidelines

(4) The Commissioner shall cause investigations to be made of
complaints received concerning violations of M.G.L. c. 258. All such
complaints shall identify the complainant by name and address and
should be in writing. The results of each investigation shall be reported
to the complainant and to the attorney general.

REGULATORY AUTHORITY

225 CMR 9.00: M.G.L. c. 258, §§6, 7 and 10; St. 1986 c. 489
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225 CMR 10.00: ENERGY MANAGEMENT SERVICES
CONTRACTS

10.01: Application; Purpose; Effective Date; Authority
10.02: Definitions
10.03: Request For Responses; Responses
10.04: Contract Award
10.05: Contract Terms
10.06: Contract Amendments
10.07: Monitoring; Reporting Requirements
10.08: Complaint Process Procedures; Disputes
10.09; Severability
10.10: Waivers

10.01: Application, Purpose, Effective Date, Authority.
(1) Application.
225 CMR 10.00 shall apply to the procurement of energy management
services pursuant to M.G.L. c. 25A, section 11C by a governmental body
or a public agency, as specified. Services that are primarily intended to
reduce operational and maintenance costs, including but not limited to
personnel costs, shall not be procured under 225 CMR 10.00. Any
dispute as to inclusion or exclusion within the provisions of 225 CMR
10.00 shall be determined by the Division of Energy Resources.
(2) Authority.
225 CMR 10.00 is promulgated under the direction of M.G.L. c. 25A,
Section 11C.

10.02: Definitions.
Terms defined in M.G.L. c. 25A, section 3 and section 11C, which are
also used in 225 CMR 10.00, shall have the same meaning as set forth in
M.G.L. c. 25A, unless said term is otherwise defined in 225 CMR 10.00.

Certificate of Eligibility. A certificate provided by DCPO pursuant to
M.G.L. c.149, section 44D. indicating a contractor’s qualifications to
perform energy management services, and any update statements issued
by DCPO.
DCPO. Division of Capital Planning and Operations, established by
M.G.L. c, 4, section 7A.

EMS REGULATIONS

Section
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DHCD. Department of Housing and Community Development
DOER. The Division of Energy Resources, established by M.G.L,

c. 25A, section 1.
Energy Audit. A determination of the energy consumption characteristics
of a building or facility which identifies the type, size, and rate of energy
consumption of the building or facility and the major energy systems of
the building or facility; determines appropriate energy conservation
maintenance and operating procedures; and indicates the need, if any, for
the acquisition and installation of energy conservation measures.

Energy Conservation Project. A project to promote energy and water
conservation, including but not limited to energy conserving
modification to windows and doors; caulking and weather-stripping;
insulation; automatic energy control systems; hot water systems;
equipment required to operate steam, hydraulic, and ventilating systems;
plant and distribution system modifications including replacement of
burners, furnaces, or boilers; devices for modifying fuel openings;
electrical or mechanical furnace ignition systems; utility plant system
conversions; replacement or modification of lighting fixtures; energy
recovery systems; and cogeneration systems.

Governmental Body. A city, town, district, regional school district,
county, or agency, board, commission, authority, including but not
limited to housing authorities whether funded by state or federal funds,
department or instrumentality of a city, town, district, regional school
district or county, and all other public agencies which are not a state
agency or building authority.
Lease. A financing mechanism included in a legally binding and
enforceable agreement which enables a governmental body to use and, if
applicable, purchase and own, by means of installment payments,
equipment for the implementation of energy management services.
Local housing authority. A body politic and corporate created
pursuant to M.G.L. c. 121 B or similar provisions of earlier general
or special laws.
Public Agency. A department, agency, board, commission, authority,
including but not limited to housing authorities whether funded by stale
or federal funds, or other instrumentality of the Commonwealth or
political subdivision of the Commonwealth or two or more subdivisions
thereof, including, but not limited to, governmental bodies, state
agencies and building authorities.
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RFR. A request for responses, which is referred to in M.G.L. c.25A,
s. IIC as a “request for proposals”, consisting of a written document
issued by a public agency which invites bidders to submit responses
outlining their qualifications, the desire to perform the energy
management services for the public agency, a cost proposal, and other
information required by 225 CMR 10.03(1) and the public agency.
RFR Compliance Certification. A certification form issued and revised
from time to time by the Commissioner of DOER, which is completed
and signed by a governmental body and filed with DOER, certifying in
writing that the governmental body’s RFR for EMS is in full compliance
with 225 CMR 10.00 and M.G.L. c.25 A, s.l IC.
Total Capital Investment. The total cost to install and maintain
equipment provided to a governmental body pursuant to a contract for
energy management services, including but not limited to, actual
purchase costs, lease equipment costs, labor costs, applicable fees,
energy audit and design costs, maintenance costs, and administrative and
overhead costs.

Total Project Cost. The total payments made by a governmental body
to a contractor for energy management services, including but not
limited to, the total capital investment, the contractor’s return on
investment, utility sponsored rebates, tax or other incentives, any
direct governmental subsidies, interest payments, and energy and water
cost savings.

10.03: Request For Responses: Responses.
(!) RFR Terms.
A governmental body shall solicit competitive sealed proposals through
an RFR, which shall at a minimum include, in addition to the
requirements of M.G.L. c.25A, section 11C, the following:

(a) an accurate technical assessment of the size, scope and simple
payback of the EMS required, including at a minimum a building
description, a list of building improvements that will be considered,
an energy and, if applicable, water consumption baseline based on
representative historical consumption and usage patterns, and a
specified methodology for the calculation, verification and monitoring
of proposed energy and, if applicable, water cost and consumption
savings;
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(b) a statement of objectives, identifying the project’s priorities on
which responses will be evaluated, which may include, saving energy
and water costs, reducing consumption, funding major capital
improvements, and improving building operating conditions;
(c) a request for estimated energy and water cost savings based on the
specified savings calculation methodology;
(d) a request for detailed cost data on each proposed energy and, if
applicable, water conservation measure;
(e) mandatory business specifications, including a DCPO Certificate
ofEligibility and Update Statement; and
(f) minimum contract and payment terms, including, but not limited
to, any related utility and water savings and revenues which are
factored in said payments, payments to the contractor and payments
to the governmental body.

(2) Filing of RFR with DOER.
Public agencies procuring EMS under 225 CMR 10.00 are required to
file a copy of the RFR, along with other information, in a Notice of EMS
Procurement, in accordance with the procedures established in this
section, except that state agencies and building authorities shall only be
required to file a copy of the RFR. Local housing authorities shall also
file the RFR, prior to publication, with DHCD. A governmental body
may choose to either (i) obtain DOER’s review of and comments on the
RFR, as provided in 225 CMR 10.03(2)(c), or (ii) forego DOER’s
review, as provided in 225 CMR 10.03(2)(d). Governmental bodies
requesting DOER’s review and comments on an RFR must file a Notice
of EMS Procurement at least thirty-five business days prior to publishing
the RFR. Governmental bodies foregoing DOER’s review and comments
on an RFR must file a Notice of EMS Procurement at least seven days
prior to publishing the RFR. Governmental bodies are strongly
encouraged to obtain DOER’s review of an RFR.

(a) Notice ofEMS Procurement to DOER
Governmental bodies filing an RFR with DOER shall file the RFR in
a Notice of EMS Procurement which shall

(a) include a copy of the RFR;
(b) identify the public agency procuring EMS, including the
name, address, telephone and fax number, and title of the person
responsible for said procurement;
(c) identify the name(s) and building address(es) where EMS
will be performed for the public agency;
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(d) be'labeled as “Notice of EMS Procurement” and delivered
by the public agency to the Commissioner of DOER by certified
mail, return receipt requested; and
(e) include a completed RFR Compliance Certification form,
certifying that the governmental body’s RFR fully meets the
RFR requirements of 225 CMR 10.00 and M.G.F. c. 25A,
section 11C.

(3) Acknowledgment of Receipt.
(1) Within two business days of DOER’s receipt of (i) a Notice of
EMS Procurement; (ii) a copy of an RFR, as applicable, DOER shall
mail to the public agency, by certified mail, return receipt requested,
an Acknowledgment of Receipt of the documents. An acknow-
ledgment of Receipt is not an indication of DOER’s review or
approval of an RFR
(2) If the filing is incomplete, DOER shall identify the documents or
information necessary to complete the filing. A governmental body
shall refrain from publishing an RFR until the governmental body
receives an Acknowledgment of Receipt from DOER confirming a
complete filing

(4) Request for DOER’s review ofan RFR.
A governmental body may request DOER’s review of and comments on
an RFR by indicating said request to the Commissioner of DOER in the
governmental body’s RFR Compliance Certificate form in the Notice of
EMS Procurement. In such cases, the Notice of EMS Procurement,
including the RFR Compliance Certificate, must be filed with DOER at
least thirty-five business days prior to publishing the RFR. DOER shall
not review or comment on any RFR unless the request complies with the
requirements of this paragraph. Governmental bodies are strongly
encouraged to incorporate DOER’s comments into the RFR prior to
publication to mitigate the likelihood of potential disputes. However, if a
governmental body has received an Acknowledgment of Receipt from
DOER indicating that the Notice of EMS Procurement is complete, the
governmental body may publish the RFR. DOER’s review of an RFR
shall be limited to the requirements of 225 CMR 10.00 and M.G.L.
c. 25A, section 11C relating to RFR terms. DOER’s review of and
comments on an RFR shall not concern or endorse any technical or
financial information included in the RFR. Within twenty-five business
days after DOER receives a complete Notice of EMS Procurement
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requesting DOER’s review, DOER shall deliver to the governmental
body, by certified mail, return receipt requested, a letter providing
DOER’s comments on the RFR.
(5) Foregoing DOER’s Review and Comments ofan RFR
If a governmental body chooses to forego DOER’s review of and
comments on an RFR. the governmental body shall indicate said
decision to the Commissioner ofDOER in the governmental body’s RFR
Compliance Certificate, which is included in a complete Notice of EMS
Procurement. In such cases, the governmental body shall file the Notice
of EMS Procurement, including the RFR Compliance Certificate, at least
seven days before publishing the RFR. DOER shall continue to have the
right to investigate any apparent non-compliance with 225 CMR 10.00,
in accordance with the provisions of 225 CMR 10.08.
(6) Publication ofRFR.
A governmental body may only publish an RFR for EMS procured in
compliance with 225 CMR 10.03 (3). Such publication of an RFR shall
comply with the requirements of M.G.L. c.149, s. 44,1(1). Governmental
bodies are encouraged to provide longer than required posting and
publication periods, when appropriate, to increase fair competition
among bidders.
(7) Response Evaluation
A governmental body shall open and evaluate proposals by
a governmental body pursuant to the procedures established by M.G.L.
c. 25A, section 11C.

10.04: Contract Award.
A governmental body shall award a contract for EMS procured under
225 CMR 10.00 in accordance with the provisions of M.G.L. c.25A,
section 11C. Within thirty business days after the contract is signed, the
governmental body shall file a copy of said contract with the
Commissioner of DOER.

10.05: Contract Terms
A governmental body shall include the following provisions in all
contracts awarded by a governmental body pursuant to 225 CMR 10.00,
in addition to other terms required by law and by the governmental
body:

(1) a description of required energy conservation measures to be
performed by the contractor, including the cost of each measure
energy cost savings, and the method to be used to verify said savinc
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(2) the payment terms;
(3) the total capital investment of the EMS contract;
(4) the mechanism to be used to secure any guaranteed energy and
water cost savings, particularly if the contract includes leasing of
equipment which the governmental body intends to fund through cost
savings; and
(5) a detailed description of all services to be provided by the
contractor, including but not limited to, operation and maintenance
services.

10.06: Contract Amendments.
A contract may be amended, so long as the amendment does not increase
the total project cost by ten percent, and so long as the contract term
does not exceed the requirements established in M.G.L. c. 25A, sec-
tion 11C. The governmental body must file a copy of a contract
amendment with the Commissioner of DOER on or before thirty days
after the effective date of the applicable contract amendment.

10.07: Monitoring; Reporting Requirements.
(1) For the duration of the contract term, the governmental body shall
annually file with DOER a report containing the following information:

(a) a summary of energy and, if applicable, water cost savings for the
previous twelve month period, the methodology used for calculating
said savings, and a description of conservation measures installed
to date;
(b) the cost of each conservation measure, the total project cost, and
the total capital investment, as of the time of each annual filing with
DOER; which shall at a minimum itemize principal and interest
payments, the value of any rebates provided by a utility, any direct
government subsidy payments, and any tax or other incentives
provided; and
(c) the name, telephone number and address of the governmental body
official responsible for overseeing the EMS contract;
A governmental body shall file the information described in 225
CMR 10.07 annually with the Commissioner of DOER beginning on
the first anniversary of the effective date of the contract, and every
year thereafter on the same date, ending with a final report on or
before six months after the contract termination date.
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10.08: Complaint Processing Procedures: Disputes
DOER shall investigate any complaints of a governmental body’s non-
compliance with M.G.L. c. 25A, section 11C and 225 CMR 10.00
subject to the following procedures and requirements:
(1) Any person may file with DOER a complaint of non-compliance with
the requirements of M.G.L. c. 25A, section 11C and 225 CMR 10.00.
The complaint shall be in writing, mailed to the Commissioner of DOER
and the relevant governmental body, certified mail, return receipt
requested, and shall include the following information:

(a) the name, address and phone number of the person filing the
complaint;

(b) the name of the governmental body about whom the complaint
is filed;

(c) a detailed description of the nature of the alleged non-compliance,
including but not limited to, all applicable dates, the applicable statutory
and regulatory requirement(s) allegedly violated, and names of any other
persons involved in and aggrieved by the non-compliance;

(d) a statement demonstrating that the complaint has been brought to
the attention of the governmental body and describing all previous
efforts to resolve or correct the non-compliance with the governmental
body;and

(e) any supporting documentation
(2) Upon receiving a written complaint which complies with the
requirements established in 225 CMR 10.08(1), DOER, in its sole
discretion, shall determine whether it has jurisdiction and whether the
complaint is reasonable, and merits further investigation. If its finding is
affirmative, DOER:
(a) may contact the person filing the complaint to request additional
information;
(b) shall contact the relevant governmental body and provide the
governmental body with an opportunity to respond to the complaint;
(c) may request information, including existing documentation and
verbal or written explanations, from the governmental body regarding
the complaint; and
(d) may contact other persons, including bidders and the selected
contractor, to seek additional information regarding the complaint.
(3) All persons, including but not limited to bidders, governmental
bodies, and contractors, involved in the EMS procurement which is the
subject of a complaint under investigation by DOER, shall comply fully
with any such investigation and provide such information as DOER may
require.
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(4) When DOER has gathered all the facts and information it deems
necessary to evaluate the complaint, it shall render an advisory opinion
to the person filing the complaint and to the governmental body about
whom the complaint was filed, which shall explain, based upon DOER’s
findings, whether the governmental body violated any provision or
requirement of M.G.L. c. 25A, section 11C or 225 CMR 10.00.
(5) If DOER determines that a governmental body violated any
provision or requirement of M.G.L. c. 25A, section 11C or 225 CMR
10.00, DOER may (i) include in its advisory opinion a recommendation
that the governmental body take specific action to correct or remedy the
non-compliance: (ii) forward its advisory opinion to the Office of the
Inspector General and the Office of the Attorney General, requesting
further investigation. Upon receiving DOER’s advisory opinion, the
parties to the complaint may request a DOER hearing to review DOER’s
findings in its advisory opinion. Such request must be in writing,
delivered to the Commissioner of DOER by certified mail, return receipt
requested, and postmarked no later than fifteen calendar days from the
date of DOER’s advisory opinion.
(6) In the event that DOER determines a hearing is reasonable and
necessary to address any non-compliance issues, DOER shall schedule
the hearing at the earliest possible time and provide timely notice of the
hearing and an opportunity to participate to all persons who have a
substantial interest in the outcome of the proceeding. Within 14 days of
said hearing, DOER shall issue an appropriate order which may require
that the governmental body take any action necessary to comply with the
provisions of M.G.L. c. 25A, section 11C and 225 CMR 10.00 or
terminate any action which violates the provisions of said statute or
regulation.
(7) DOER reserves the right to refer any complaint to the Superior Court
of Suffolk County.

(8) DOER may, upon its own initiative, investigate any apparent non-
compliance with the provisions of M.G.L. c. 25A, section 11C and 225
CMR 10.00 and take further action consistent with procedures
established in 225 CMR 10.08.
(9) In the event that a governmental body and a contractor or bidder are
unable to resolve a dispute, which involves the application or
interpretation of 225 CMR 10.00, the governmental body may, after
making a good faith effort to resolve the dispute, seek assistance from
the Commissioner of the DOER to assist in the resolution of the dispute
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or to provide a determination as to the application or interpretation
of 225 CMR 10.00.

10.09: Severability.
If any provision of 225 CMR 10.00 is declared or found to be illegal,
unenforceable or void, public agencies shall be relieved of all
obligations under that provision only, and all other provisions shall
remain in full force and effect.

10.10: Waivers.
(1) The Commissioner of DOER may grant a waiver from one or more
provisions or requirements of 225 CMR 10.00 upon written request of a
public agency and a showing of special or exceptional circumstances or
need, provided that such written request shall at a minimum contain the
following:

(a) the waiver request must be in writing, signed by the public agency
and specify the provisions of 225 CMR 10.00 to be waived;
(b) the written waiver request must be mailed to the Commissioner by
certified mail, return receipt requested;
(c) the waiver request must provide a detailed explanation of why the
waiver should be granted, including all documentation supporting the
special circumstances and need for such waiver; and
(d) the waiver request must include certification that the public
agency has made a good faith effort to comply with the applicable
requirements of 225 CMR 10.00.

(2) Any waiver granted by the Commissioner of DOER shall not relieve
the public agency from any responsibility or obligation to comply with
the other provisions of 225 CMR 10.00 or any other requirement of
the law.
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225 CMR 10.01 Application, Purpose, Effective Date, Authority.
This section is standardly found in all regulations to establish the
agency’s authority to promulgate regulations and describe the purpose
and application of the regulations.

225 CMR 10.02 Definitions.
This section clearly defines words which are used frequently in the
regulations and which have a particular meaning and application.

225 CMR 10.03 Requests for Responses: Responses.
This section establishes RFR requirements to better ensure that the
agency is conducting a truly competitive solicitation, is able to
effectively evaluate and compare proposals, and finalize a contract that
will allow the agency to accurately verify cost savings. The EMS statute
includes several other requirements which are not repeated in the
regulations. (However, the DCPO Certificate of Eligibility requirement
is repeated in the regulations, to ensure municipalities are fully aware of
this provision.) 225 CMR 10.03 establishes a few additional RFR
requirements that mandate that the RFR (i) includes certain building and
energy consumption information (so that all potential bidders can
compete on equal footing, having the same information available for
proposal preparation); (ii) requires that all proposals include estimated
energy savings; (iii) clearly identifies any business requirements which
must be met by all respondents: (iv) explains the method that will be
used to verify cost savings; and (v) requires that proposals include
project financing data and pricing information on each conservation
measure.

This section of the regulations establishes a two-track process for the
filing of RFRs with DOER, which provides flexibility and a level of
autonomy to cities and towns. First, all public agencies (state agencies,
building authorities, cities and towns), by statute, must file their RFRs
with DOER, in such form and including such information as DOER

EMS REGULATIONS SUMMARY
Energy Management Services Regulations

Section Summary

Submission of RFR to DOER
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requires by regulation. Accordingly, the regulations require that state
agencies and building authorities simply file the RFR with DOER, as
these procurements fall within DCPO’s jurisdiction. All other public
agencies (mainly cities and towns) must file what is referred to as a
“Notice of EMS Procurement”. This Notice consists of a copy of the
RFR, certain building and contact information, and a form, issued by
DOER and completed by the agency, called an RFR Compliance
Certificate. The RFR Compliance Certificate, signed by an authorized
official, certifies in writing that the RFR fully complies with the
regulations and statute and indicates whether the agency requests
DOER’s review and comments on the RFR. If an agency requests
DOER’s review, the Notice package must be fded with DOER at least
thirty-five business days before publication of the RFR. If the agency
indicates that it chooses to forego DOER’s review, the Notice package
must be filed at least seven days before publication of the RFR. (Seven
days is a statutory requirement.) While foregoing DOER’s review of an
RFR is an option, the regulations strongly encourage agencies to seek
DOER’s comments, to help mitigate the likelihood of potential disputes
further in the procurement process.
When DOER receives a Notice of EMS Procurement, DOER will,
within two business days, send an acknowledge to the agency, in
writing, of DOER’s receipt of said Notice. This “Acknowledgment of
Receipt” will also tell the agency whether or not the Notice package is
complete. If DOER indicates that the Notice is not complete, DOER
will explain, in the Acknowledgment of Receipt, what the agency
must do to complete the filing. An agency may not publish an RFR
until it receives an Acknowledgment of Receipt from DOER
confirming a complete filing.

225 CMR 10.03 restates the RFR publication requirements, consistent
with the EMS statute at M.G.L. C.25A, s. 11C, The agency is required to
post the RFR in their offices at least seven days and publish it in the
Central Register at least fourteen days before proposals are due. (Please
note that DOER is attempting to increase these publication periods,
through an outside section in a supplemental budget. It has been DOER’s
and the IG’s experience that the existing posting requirements do not
allow adequate time for vendors to equally respond. Both offices have
received several complaints from vendors who allege that the existing
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requirements do not provide sufficient time for all vendors, particularly
those not already familiar with the facility, to prepare a proposal.
Accordingly, DOER will attempt to increase the seven day posting
requirement to ten business days and the fourteen day publication
requirement to twenty business days.) The regulations encourage
agencies to increase the posting and publication periods, when
appropriate, to better ensure fair competition among bidders.

Proposal Evaluations

This section of the regulations incorporates by reference the proposal
evaluation requirements of M.G.L, c.25A, s. I IC. However, the
regulations further require that the agency provide a copy of the contract
to DOER within thirty days after the contract is awarded, so that DOER
can appropriately enforce the statute.

This section incorporates by reference the contract award requirements
of M.G.L. c.25A, s. 11C and further requires that the agency provide a
copy of the contract to DOER within thirty days after the contract is
awarded, so that DOER can have it on file to appropriately enforce the
statute.

This section includes a list of terms which must be included in any
contract for energy management services procured under these
regulations, in addition to what is already required by law and what
other terms the agency may decide to include. These contract terms are,
in DOER’s experience, necessary to enable any agency to effectively
manage an EMS contract, verify savings, and ensure cost reductions.
Again, any provisions that are already required by M.G.L. C.25A are not
repeated in the regulations.
The required contract terms in this section of the regulations include:
(i) a description of conservation measures to be performed, cost of each
measure, anticipated or guaranteed savings, and the method that will be
used to verify savings; (ii) payment terms; (iii) the total capital
investment; (iv) a description of how any savings will be guaranteed,
particularly if the contract involves the leasing of equipment to be
funded by guaranteed savings; and (v) a detailed description of all
services to be provided under the contract, including any operation and
maintenance services.

225 CMR 10.04 Contract Award.

225 CMR 10.05 Contract Terms.
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This section prohibits any amendments which would increase the total
project cost by more than ten percent (percent 308, the IG’s past
opinions, and applicable caselaw), and requires that amendments be filed
with DOER.

225 CMR 10.07 Monitoring; Reporting Requirements.
This section requires agencies to file certain information with DOER on
an annual basis concerning their EMS contracts, as required by M.G.L.
c. 25A, s. 11C. This information will allow DOER to enforce the statute
and ensure that the agencies are, at least annually, assessing the impacts
of their contracts. DOER will ask for cost savings information, total
project cost and total capital investment to date, contact name, and
conservation measures installed to date.

225 CMR 10.08 Complaint Processing Procedures: Disputes.
This section authorizes DOER to investigate complaints of non-
compliance, which DOER deems worthy of investigation. Complaints
must be in writing and contain certain information, as specified in the
regulations. DOER, after completing its investigation, will write an
advisory opinion about the complaint and may make recommendations
for specific action, conduct a hearing and issue an order, or forward the
advisory opinion to the IG or the AG requesting their further
investigation of the matter. Parties objecting to DOER’s advisory
opinion may request a DOER hearing. DOER may. on its own motion,
begin an investigation. Upon request, DOER may provide assistance in
the resolution of disputes.

225 CMR 10.09 Severability.
This section is typically included in regulations to clarify that, if any
provision of the regulations is found to be invalid, the remaining sections
ofthe regulations are still effective.

This section authorizes DOER to grant waivers from any of the
requirements of the regulations. Requests for waivers must be in writing,
and explain the special circumstances supporting the waiver.

225 CMR 10.10 Waivers.

225 CMR 10.06 Contract Amendments.
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