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MEMORANDUM OF THE MASSACHUSETTS SECRETARY
OF THE COMMONWEALTH IN RESPECT TO THE PETITION
OF REPRESENTATIVE BYRON RUSHING RELATIVE TO
ESTABLISHING THE MASSACHUSETTS ASSOCIATION OF
INSURANCE CONSUMERS.

June 3, 1997.

To the Honorable Senate and House of Representatives:

On May 15, 1997, the above-referenced petition was transmitted to
me with a request for a memorandum pursuant to the provisions of
Massachusetts General Laws Chapter 3, § 7.

The petition seeks to establish the Massachusetts Association of
Insurance Consumers by adding Chapter 176 J to the General Laws
of the Commonwealth of Massachusetts. This nonprofit corporation is
being created to afford consumers a more effective and direct means of
participation with determining and monitoring the policies and prac-
tices of the insurance and health care service industries so that quality
and accessibility issues are addressed. The corporation will also edu-
cate citizens regarding the nature of these businesses. Nothing in this
act is meant to limit or conflict with any of the duties or powers granted
to the commissioners of insurance or public health. The act would
create the nonprofit corporation under the authority of Chapter 176J
and Chapter 180 of the General Laws and provides for its purposes and
powers. The act also provides for the membership and board of direc-
tors of the corporation. Finally, the act provides for the methods of
funding for this corporation and that the corporation may receive all
public records maintained by governmental agencies without charge.

Special legislation is necessary to accomplish the desired result. This
office has no opinion on the merits of the proposed bill. No fee is
required to be paid the Commonwealth by a corporation of this type.

Respectfully,

WILLIAM FRANCIS GALVIN,
Secretary of the Commonwealth
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By Mr. Rushing of Boston, petition of Byron Rushing for
legislation to establish the Massachusetts association of insurance
consumers. Insurance.

Z\)t Commontoealtt) of iHassadjusetts

In the Year One Thousand Nine Hundred and Ninety-Seven

An Act establishing the Massachusetts association of insurance

CONSUMERS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. PREAMBLE:
2 Whereas, the General Court finds that
3 (1) The availability of adequate and affordable insurance and
4 health care services for all residents of Massachusetts is necessary
5 for the preservation of the general welfare of the citizens of this
6 Commonwealth;
7 (2) Insurance and health care delivery systems in the United
8 States are currently undergoing massive reform at the state and
9 federal level;

10 (3) Consumers lack and need a mechanism to facilitate their
11 effective, direct participation in debates on the reform, regulation,
12 implementation and improvement of insurance and health care
13 services;

14 (4) Insurers, agents, employers, automobile repair shops, doc-
-15 tors and hospitals have their own well-funded associations which
16 effectively represent their own interests. Only consumers lack the
17 organization, funding and technical assistance necessary to fully
18 participate;
19 (5) Informed consumers, fully and actively participating in a
20 democratically controlled Massachusetts association of insurance
21 consumers, will help educate citizens, will aid Commonwealth
22 regulatory agencies and other insurance and health care entities
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23 achieve market accountability, and will facilitate and improve the
24 delivery of accessible, affordable and quality insurance and health
25 care services.
26 Accordingly, it is the purpose of this act to
27 (1) Establish a nonprofit corporation of insurance and health
28 care consumers.
29 (2) Assist in providing consumers with information concerning
30 the quality, provision and delivery of insurance and health care
31 services.
32 (3) Ensure effective consumer representation in the develop-
-33 ment, operation, and review of public policies and practices
34 affecting the quality and accessibility of insurance and of
35 health care.

1 SECTION 2. The General Laws are hereby amended by adding
2 the following new chapter:—-

3 CHAPTER 176J.
4 MASSACHUSETTS ASSOCIATION
5 OF INSURANCE CONSUMERS.

6 Section 1. Definitions
As used in this chapter:-

8 (1) “Agency” means any department, board, bureau, commis-
-9 sion, division, office, association, committee, officer, public
10 benefit corporation or authority, institution or entity of the execu-
-11 tive branch of the government.
12 (2) “Association” means the Massachusetts Association of
13 Insurance Consumers.
14 (3) “Commissioner” means the commissioner of insurance
15 except where otherwise specified.
16 (4) “Consumer” means an individual who has or may purchase
17 an insurance policy or health care services and is not an insurance
18 professional or employee, or a health care provider.
19 (5) “Insurer” means an insurance company and its agents,
20 health maintenance organization, hospital or medical service
21 corporation, or any other entity responsible for the payment or
22 provision of services under an insurance policy or health care
23 coverage plan.
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24 Section 2. Jurisdiction of the Division of Insurance and the
25 Department of Public Health.
26 Nothing in this chapter shall be deemed to limit or conflict with
27 the duties of and powers granted to the commissioners of insur-
-28 ance and public health under the laws of this Commonwealth.
29 Section 3. Establishment of the Association; Powers and
30 Duties.
31 (a) A nonprofit corporation is established under the authority of
32 this chapter and chapter 180 of the General Laws to be known as
33 the “Massachusetts Association of Insurance Consumers.
34 (b) The association shall have the following powers and duties:
35 (!) Advise the governor and the commissioners of insurance
36 and public health on behalf of insurance and health care con-
-37 sumers of the Commonwealth regarding policies and practices in
38 the financing and delivery of insurance and health care services,
39 and the regulation of insurers and health care plans and providers;
40 (2) Educate and assist consumers as individuals or collectively,
41 concerning preparation and submission of claims or disputes to
42 the commissioner or any other entity relating to the financing and
43 delivery of insurance and health care services; provided, that no
44 more than ten percent of the Association’s total resources,
45 including staff time, in any fiscal year may be used for the resolu-
-46 tion of disputes between individual consumers and insurance
47 companies or health care plans or providers, unless the resolution
48 of such a dispute is likely to have a widespread effect on relations
49 between consumers and insurance companies or health care plans
50 or providers throughout the commonwealth;
51 (3) Represent and promote the interests of consumers individu-
-52 ally or as a class before any administrative or judicial body, and
53 before local. Commonwealth and federal legislative or policy-
-54 making bodies, provided that the association shall not sponsor,
55 endorse, or otherwise support or oppose any political party or
56 candidacy of any person for elective office;
57 (4) Initiate, maintain, or participate in any proceeding related to
58 insurance and health care services which affects the interests of
59 consumers, for which it shall have standing, including standing to
60 bring suit, except that the association shall not represent any
61 person in any action for compensation for injury or damages
62 arising from any provision of insurance and health care services;
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63 (5) Conduct, support, and assist research, surveys, investiga-
-64 tions, planning activities, conferences, demonstration projects,
65 and public information activities concerning insurance and health
66 care services, plans and providers, and related matters. The
67 association may accept grants, contributions and legislative
68 appropriations for such activities;
69 (6) Develop proposals to improve the delivery and quality of
70 insurance and health care services;
71 (7) Inform consumers about the existence of the association,
72 including procedures for membership enrollment, and to take
73 affirmative measures to encourage membership by low and
74 moderate income and minority consumers;
75 (8) Solicit and accept gifts, loans, grants or other aid, including
76 intervenor compensation, in order to support activities concerning
77 the interests of insurance consumers, except that the Corporation
78 may not accept gifts, loans or other aid from any insurance com-
-79 pany or health plan or from any director, employee or agent or
80 member of the immediate family of a director, employee or agent
81 of any insurance company or health plan excluding intervenor
82 compensation or other funds established by the state which may
83 be funded by insurance company taxes or assessments;
84 (9) Seek tax-exempt status under state and federal laws;
85 (10) Contract for services which cannot reasonably be
86 performed by its employees;
87 (11) Support or oppose ballot propositions concerning matters
88 which it determines may affect the interests of consumers as they
89 relate to insurance or health care services;
90 (12) The association shall have, in addition, all rights and
91 powers as are reasonably necessary for the effective representa-
-92 tion and protection of the interests of insurance and health care
93 consumers or for the administration of its affairs and the attain-
-94 ment of its purpose.
95 (c) The Corporation shall be deemed to have an interest suffi-
-96 cient to maintain, intervene as of right in, or otherwise participate
97 in any civil action, proceeding or appeal for the review of enforce-
-98 ment of any regulatory agency decisions or action, or refusal to
99 act, which the Corporation participated at the regulatory decision

100 level. If the Corporation did not participate in the regulatory
101 agency decision or action at the agency level, the court may grant
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(he Corporation the right to participate in any civil action,
proceeding or appeal if the interest of the insurance consumer is
significantly affected.

102
103
104

Section 4. Board of Directors105
(a) The membership of the association shall consist of all indi-

viduals 18 years of age or older residing in the Commonwealth
who have paid the annual membership fee to the association. The
board of directors shall establish an annual membership fee and
establish a reduced fee membership for low income persons.

106
107
108
109
110

(b) The association shall have a board of directors of 15
members. The term for all directors shall be three years, except
that the interim board shall serve until the installation of
candidates elected in the first election, and except that of the
initially elected directors, one-third shall serve one-year terms,
one-third shall serve two-year terms, and one-third shall serve
three-year terms. The initially elected directors shall draw lots to
determine the length of their terms. A member who is appointed
to fill an unexpired vacancy after a term has begun serves for the
remainder of the term. No director shall serve more than two
consecutive terms.

11l
112
113
114
115
116
117
118
119
120
121

(c) A director must conform to the following requirements:122
(1) shall be a member of the association; and123

124 (2) shall not be a present employee, director, consultant, or
attorney of any private or public insurance or health care plan or
provider, or of the commissioner, nor an immediate family
member of any such person; and

125
126
127

(3) shall not in any way be affiliated with a licensee of the divi-
sion of insurance or the department of public health, or other
licensing authority, including an agent of a licensee, parties
receiving compensation from a licensee or agent of a licensee, nor
an immediate family member of any such person; and

128
129
130
131
132

(4) shall not be a holder of or a candidate for any other elective
public office, nor appointed to hold state or local office; and

133
134

(5) shall not hold five percent or more interest in an insurer, nor
own or be employed by a company who receives more than five
percent of its gross revenue from an insurer.

135
136
137

(d) Before the first general election for directors, the association
shall be managed as follows:

138
139
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(1) Within 90 days of the effective date of this chapter, the
governor shall appoint 15 individuals to the interim board of
directors. The interim directors shall be representative of
consumer, labor, children and families, elderly, people with
disabilities, and lower income interests. In making such appoint-
ments, consideration shall also be given to the Commonwealth’s
geographical, ethnic, gender, and work force diversity.

140
141
142
143
144
145
146

(2) Within 120 days of the effective date of this chapter, the
interim board of directors shall organize the association, inform
insurance or health care consumers of and solicit their member-
ship in the association, elect officers, employ such staff as are
necessary, solicit funds, and establish procedures for democratic
election of members of the board of directors.

147
148
149
150
151
152

(3) Not more that 60 days after the membership of the associa-
tion reaches 3,000, the interim board of directors shall set a date
for the first general election of directors at an annual or special
meeting of the members called for such purpose, and shall so
notify every member. The date set for elections shall be not less
than four months nor more than eight months after such notifica-
tion. The interim board shall oversee the election campaign and
tally the votes.

153
154
155
156
157
158
159
160

(4) Not more than 30 days after the first general election, the
interim board shall install the elected and newly appointed direc-
tors, and carry out all duties necessary to transfer leadership to the
new board.

161
162
163
164

(5) The association shall not represent the membership before
any administrative, judicial or legislative body before such time as
the first elected board of directors is installed, except in situations
where the authority of the interim board or the existence of the
association is challenged. The interim board of directors shall not
be authorized to carry out the powers and duties of the association
or board of directors enumerated in this chapter except such duties
imposed by this subsection.

165
166
167
168
169
170
171
172
173 (6) The interim period will count as one term

(e) When a director dies, resigns, is disqualified, or otherwise
vacates office, the board of directors shall select a successor for
the remainder of the director’s term of office.

174
175
176

(f) The board of directors shall have the following powers
and duties:

177
178
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(1) To adopt bylaws for the conduct of elections and election
campaigns;

179
180

(2) To adopt bylaws for the appointment of directors, and for
installment of elected and appointed directors;

181
182

(3) To establish the policies of the association regarding
appearances before administrative, judicial and legislative bodies,
and regarding other activities which the association has the
authority to perform under this chapter;

183
184
185
186

(4) To establish procedures for conducting open meetings;187
(5) To make and maintain all reports and studies compiled by

the association pursuant to this chapter available for public
inspection during regular business hours;

188
189
190

(6) To maintain up-to-date membership rolls, including a list of
the current membership, available for inspection by any member
upon request for purposes of participating in the board election
process only;

191
192
193
194

(7) To establish procedures governing the reimbursement of
directors for actual reasonable expenses incurred by them in the
performance of their duties;

195
196
197

(8) To keep minutes, books and records which shall reflect all
the acts and transactions of the board of directors, and which shall
be open to examination by any member, with the exception of
closed sessions in which the minutes may be sealed;

198
199
200
201

(9) To ensure that the association’s books are audited by an
independent certified public accountant at least once every two
fiscal years, and to make the audit available to the general public;

202
203
204

(10) To prepare, as soon as practicable but not later than four
months after the close of the association’s fiscal year, an annual
report of the association’s financial and substantive operation
which shall be made available for public inspection;

205
206
207
208

(11) To conduct an annual membership meeting and therein
report to the membership on the past and projected activities and
policies of the association;

209
210
211
212 (12) To annually elect officers;

(13) To employ an executive director, and establish policies for
employment and removal. The executive director may hire, fire
and direct staff as necessary to carry out the provisions of this
chapter;

213
214
215
216
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(14) To hold regular board meetings open to the public at least
once every six months on such dates and at such places as it may
determine. Special meetings may be called by the president of the
board of directors or by at least one-quarter of the directors upon
at least five days’ notice. A majority of the directors shall consti-
tute a quorum. Additional meetings of the board shall also be open
to the public except where circumstances require closed sessions
and procedures to close a meeting have been followed;

217
218
219
220
221

223
OM

(15) to establish an annua! membership fee which shall be set at
a level that provides sufficient funding for the association to effec-
tively perform its powers and duties, and is affordable for as many
insurance consumers as is possible, but in any case is not less than
five dollars;

99S

226
11l

228
229

(16) To carry out all other duties imposed upon the association
and the board of directors, and to exercise all the powers of a non-
profit association necessary to accomplish the purposes of this
chapter.

230
231
I'll

233
234 (g) The executive director hired by the board of directors shall

conform to the requirements of directors pursuant to Section 4 (c).215

236
m (a) The association shall be funded by voluntary donations from

its members and through other grants and donations from public
or private sources, including intervenor compensation funds for
which it might be eligible or litigation awards, subject to the
restriction that no gift, loan, grant or other aid shall be accepted
from any insurer or health care plan or provider.

238
239
240
241
242
243 (b) The association shall prepare an enclosure soliciting volun-

tary membership which shall be furnished to any agency. Upon
the request of the association, an agency shall include such enclo-
sure in any mailing, subject to the following requirements:

244
245
246
247 (1) Enclosures shall provide the following information
248 (i) the purpose, goals, history, nature, activities, and achievements

of the association;249
250 (ii) that the membership is open to all residents of Massachusetts;
251 (iii) that the association is a not-for-profit corporation directed

by its consumer members;

Section 5. Funding

253 (iv) the procedures for contributing to or becoming a member
of the association; and254

255 (v) the yearly membership fees
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256 (2) Upon furnishing any agency the enclosure permitted by this
subsection, the association shall certify that the enclosure is
neither false nor misleading.

257
258
259 (3) If the agency finds the enclosure to be false or misleading, it

shall notify the association and provide opportunity for the associ-
ation to correct the enclosure expeditiously. If the association
refuses to modify the enclosure, the agency may submit its
complaint in writing to the commissioner, who shall review the
enclosure within 30 days, and may disapprove the enclosure if it is
deemed false or misleading. Upon submitting its complaint, the
agency may proceed with regularly scheduled mailings until noti-
fied by the commissioner. The association may appeal an agency’s
or the commissioner’s rejection of an enclosure to the superior
court for the county (a) where the association has its principal
place of business, or (b) where the agency has its principal office,
or (c) Suffolk, on an expedited basis.

260
261
262
263
264
265
266
267
268
269
270
271

(4) The association shall reimburse the agency for the reason-
able postage and handling costs incurred as a result of compliance
with this subsection, provided that an itemized accounting of the
costs is received by the association prior to the costs being
incurred.

272
273
274
275
276

(c) The commissioner shall prepare and furnish to insurers
doing business in the Commonwealth a legal notice insert solic-
iting voluntary membership in the association within 90 days of
the effective date of this chapter. Upon order of the commissioner,
after notice and hearing, an insurer shall include such legal notice
insert in any periodic premium notice or other mailing by such
insurer subject to the following requirements. The terms of such
legal notice may be amended from time to time upon petition by
any interested person, including the association and any insurer,
and after notice and hearing:

277
278
279
280
281
282
283
284
285
286

(1) The legal notice shall be neither biased nor expressly con-
tradictory to the views of the health insurer. The legal notice insert
shall contain neutral language intended to inform a consumer, and
shall be limited to the following information:

287
288
289
290

(i) the purpose, goals, history, nature, activities, and achievements
of the association;

291
292
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293 (ii) that the membership is open to all residents of Massachusetts;
294 (iii) that the association is a not-for-profit corporation directed
295 by its consumer members;
296 (iv) the procedures for contributing to or becoming a member
297 of the association; and
298 (v) the yearly membership fees
299 (2) No insurer is required to enclose a notice insert in its mailings
300 more than four times per year.
301 (d) The Massachusetts Association of Insurance Consumers is
302 authorized to receive without charge any and all public
303 Commonwealth government documents that are reasonably
304 related to its purpose.
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