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HOUSE OF REPRESENTATIVES, June 26, 1997

The committees on Health Care and Insurance, acting jointly,
to whom was referred the petition (accompanied by bill, House,
No. 4372) of Harriette L. Chandler, Mark C, Montigny, Nancy Flavin,
Dianne Wilkerson and other members of the General Court for legisla-
tion to provide protection for consumers in managed care health plans
in the Commonwealth, reports recommending that the accompanying
bill (House, No. 4637) ought to pass.

For the committee

HARRIETTE L. CHANDLER.
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Commontoealtf) of iHaSfiacfjusetts

In the Year One Thousand Nine Hundred and Ninety-Seven

An Act to protect consumers in managed care health plans in

THE COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION I. Chapter 111 of the General Laws is hereby
2 amended by inserting after section 51F the following section;—
3 Section 51G. An attending physician, in consultation with and
4 upon agreement by the patient, shall make decisions regarding
5 their patient’s health care, including provision of durable medical
6 equipment and lengths of hospital stay, free from any inappro-
-7 priate or undue pressure, opinion or interference exerted by third
8 parties, including those with financial or contractual considera-
-9 tions. No hospital licensed under section 51 shall discharge a

10 patient at a time earlier than that agreed upon by the attending
11 physician and the patient.

1 SECTION 2. Said chapter 111 is hereby further amended
2 by adding after section 216, inserted by chapter 104 of the acts
3 of 1996, the following section:—
4 Section 217. (a) There is hereby established within the depart-
-5 ment an office of managed care oversight. Said office shall:
6 (1) update and distribute the health plan report card pursuant to
7 section 24 of chapter 11 BG. in consultation with the division of
8 health care finance and policy and the division of insurance;
9 (2) monitor quality-related health insurance plan information;

10 (3) regulate the establishment and functions of health mainte-
-11 nance organization review panels established pursuant to section
12 twenty of chapter 176G;
13 (4) promulgate regulations to ensure the quality of managed
14 care health insurance plans, including regulations under section 21
15 of chapter 176G;
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16 (5) in connection with its oversight of provider contractual
17 arrangements, examine and report annually to the committees on
18 health care and insurance on the impact of provider compensation
19 methodologies on the delivery of health services within managed
20 care organizations.
21 (6) periodically advise the commissioner and the committees on
22 health care and insurance on actions, including legislation, which
23 may be required to improve the quality of managed care health
24 insurance plans;
25 (b) The commissioner shall appoint for a term of three years a
26 managed care grievance review committee to review grievances
27 submitted for review by or on behalf of members of managed care
28 health insurance plans. Said committee shall consist of members
29 representing all geographic areas of the commonwealth and shall
30 serve as members of review panels established pursuant to subsec-
-31 tion (B) of section 20 of chapter 176G.
32 (c) Each entity that collects and submits to the National
33 Committee on Quality Assurance (NCQA) its Health Plan
34 Employer Data and Information Set (HEDIS), or collects such
35 other data deemed by the entity as similar or equivalent, shall
36 submit a copy of such data, if any, excluding, at the entity’s
37 option, financial data, to the office of managed care oversight.

1 SECTION 3. Chapter 118 E of the General Laws is hereby
2 amended by inserting after section 17 the following section:—

3 Section 17A. (a) As used in this section, the following words
4 shall have the following meanings;—
5 “emergency services” and “emergency care”, services provided
6 in or by a hospital emergency facility after the development of a
7 medical condition, whether physical or mental, manifesting itself
8 by symptoms of sufficient severity that the absence of prompt
9 medical attention could reasonably be expected by a prudent

10 layperson who possesses an average knowledge of health and
11 medicine, to result in placing the person’s or another person’s
12 health in serious jeopardy, serious impairment to body function, or
13 serious dysfunction of any body organ or part.
14 “life or limb threatening emergency”, any event which the eli-
-15 gible person believes threatens his life or limb in such a manner
16 that covered inpatient and outpatient services that are furnished by



[June4 HOUSE No. 4637

17 an appropriate source other the division or its designee are needed
18 immediately, or appear to be needed immediately, because of an
19 injury or sudden illness and are needed because of the time
20 required to reach the division’s provider, or alternative authorized
21 by the division, would create a risk of permanent damage to the
22 patient’s health.
23 “stabilization for discharge”, an emergency condition shall be
24 deemed to be stabilized for purposes of discharging a patient
25 (other than for the purpose of transfer from one facility to another
26 facility) when the treating physician attending the patient has
27 determined that, within reasonable clinical confidence, the patient
28 has reached the point where the patient’s further care, including
29 diagnostic work-up or treatment, or both, could be reasonably
30 performed on an outpatient basis or a later scheduled inpatient
31 basis, providing that the patient is given a reasonable plan for
32 appropriate follow-up care and discharge instructions.
33 Stabilization for discharge does not require final resolution of the
34 emergency medical condition.
35 “stabilization for transfer”, an emergency condition shall be
36 deemed to be stabilized for transfer if a patient can be transferred
37 from one facility to a second facility and the treating physician
38 attending the patient in the emergency department has determined,
39 within reasonable clinical confidence, that the patient is expected
40 to leave the hospital and be received at a second facility with no
41 material deterioration in his condition. Stabilization for transfer
42 does not require final resolution of the emergency medical
43 condition.
44 (b) Any managed care program of medical assistance or
45 medical benefits under this chapter shall cover emergency
46 services provided to eligible persons; provided that for treatment
47 or diagnostic work-up beyond stabilization for transfer, stabiliza-
-48 tion for discharge or admission, the hospital emergency depart-
-49 ment shall call the division or its designee for authorization, and
50 provided further, that such authorization shall be deemed granted
51 if the division or its designee has not responded to said call within
52 thirty minutes. Notwithstanding the foregoing provision, in the
53 event the emergency physician and the primary care physician or
54 health maintenance organization do not agree on what constitutes
55 appropriate medical treatment, the opinion of the emergency
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56 physician shall prevail and such treatment shall be considered
57 appropriate emergency care as defined herein. Consistent with the
58 foregoing, the division or its designee may enter into contracts
59 with network hospitals or emergency physician groups, or both,
60 for the provision of emergency services.
61 The division or its designee shall clearly state in its brochures,
62 contracts, policy manuals and printed materials distributed to
63 enrollees that such enrollees shall have the option of calling the
64 local pre-hospital emergency medical service system by dialing
65 the emergency telephone access number 911, or its local equiva-
-66 lent, whenever an enrollee is confronted with a life or limb threat-
-67 ening emergency. No eligible person shall in any way be
68 discouraged from using the local pre-hospital emergency medical
69 service system, the 911 telephone number, or the local equivalent,
70 or be denied coverage for medical and transportation expenses
71 incurred as a result of such use in a life or limb threatening
72 emergency.

1 SECTION 4. Chapter 118 G of the General Laws is hereby
2 amended by adding after section 23, inserted by section 275 of
3 chapter 151 of the acts of 1996, the following section:—
4 Section 24. The division shall develop and issue a document for
5 consumers to be known as a “health plan report card,” containing
6 information and data providing a basis by which health insurance
7 plans may be evaluated and compared by consumers. Said docu-
-8 ment shall be made available to residents of the commonwealth,
9 upon request, by the office of managed care oversight in the

10 department of public health, and shall be updated and issued
11 annually by the said office in consultation with the division.
12 In preparing such report card, the division shall, to the extent
13 possible, use information already reported by health insurance
14 plans. The division shall consult with the department of public
15 health and the division of insurance in determining the content
16 and format of such report card.

1 SECTION 5. Section 248 of chapter 175 of the General Laws,
2 as appearing in the 1994 Official Edition, is hereby amended by
3 inserting after the first sentence the following sentence;— Such
4 notices shall include any changes in clinical review criteria, as
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5 such term is defined in section 1 of chapter 1760 and a statement
6 of the effect of such change on the policyholder or subscriber s
7 personal liability for the service. All notices required by this
8 section shall be provided 60 days prior to the effective date of
9 such modification.

1 SECTION 6. Section 108 of said chapter 175 is hereby
2 amended by striking out subdivision 11, as added by section 2of
3 chapter 8 of the acts of 1996, and inserting in place thereof the
4 following subdivision:—
5 11. An insurer shall not refuse to contract with or compensate
6 for covered services an otherwise eligible provider or nonpartici-
-7 pating provider solely because such provider has in good faith
8 communicated with or advocated on behalf of one or more of his
9 current, former or prospective patients regarding the provisions,

10 terms or requirements of the organization’s products or its
11 provider payment methodology, as they relate to the needs of such
12 provider’s patients.

1 SECTION 7. Said section 108 of said chapter 175 is hereby fur-
-2 ther amended by adding after subdivision 12, inserted by section 2
3 of chapter 297 of the acts of 1996, the following subdivisions: —
4 13. Any insurer issuing a policy of accident or sickness insur-
-5 ance shall provide interpreter and translation services to the
6 insured upon request, pursuant to regulations of the commissioner.
7 14. No insurer authorized to issue policies of accident and sick-
-8 ness insurance in the commonwealth shall include as an element
9 of its contracts with participating health care providers licensed

10 under chapter 112 or require as a condition of being compensated
1 1 for services to its insureds that a provider indemnify the insurer
12 for any expenses and liabilities, including, without limitation,
13 judgments, settlements, attorneys’ fees, court costs and any asso-
-14 ciated charges, incurred in connection with any claim or action
15 brought against the insurer based on the insurer’s management
16 decisions, utilization review provisions or other policies, guide-
-17 lines or actions.

1 SECTION 8. Section 110 of said chapter 175 is hereby
2 amended by striking out subdivision M, added by section 4 of
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3 chapter 8 of the acts of 1996, and inserting in place thereof the
4 following subdivisions: —
5 (M) An insurer authorized to issue or deliver within the
6 commonwealth any general or blanket policy of insurance under
7 the provisions of this section shall not refuse to contract with or
8 compensate for covered services an otherwise eligible provider
9 or nonparticipating provider solely because such provider has in

10 good faith communicated with or advocated on behalf of one or
11 more of his current, former or prospective patients regarding the
12 provisions, terms or requirements of the organization’s products
13 or its provider payment methodology, as they relate to the needs
14 of such provider’s patients.
15 (N) Any insurer authorized to issue or deliver within the
16 commonwealth any general or blanket policy of insurance under
17 the provisions of this section shall provide interpreter and trans-
-18 lation services to the insured upon request, pursuant to regulations
19 of the commissioner.
20 (0) No insurer authorized to issue or deliver within the
21 commonwealth any general or blanket policy of insurance under
22 the provisions of this section shall include as an element of its
23 contracts with participating health care providers licensed under
24 chapter 112 or require as a condition of being compensated for
25 services to its insureds that a provider indemnify the insurer
26 for any expenses and liabilities, including, without limitation,
27 judgments, settlements, attorneys’ fees, court costs and any asso-
-28 ciated charges, incurred in connection with any claim or action
29 brought against the insurer based on the insurer’s management
30 decisions, utilization revidw provisions or other policies, guide-
-31 lines or actions.
32 (P) 1. For purposes of this subdivision, “carrier” shall mean a
33 health maintenance organization authorized under chapter 176G,
34 an insurance company authorized to provide accident and health
35 insurance under this chapter, a nonprofit hospital service corpora-
-36 tion authorized under chapter 176A, a nonprofit medical service
37 corporation authorized under chapter 1768, or any other entity
38 responsible for the payment of benefits or provision of services
39 under a group contract; “replacement” shall mean the benefits
40 provided by a succeeding carrier; and “discontinuance” shall
41 mean the termination of the contract between the group contract
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42 holder and a health maintenance organization authorized under
43 chapter 176 G due to the insolvency of the health maintenance
44 organization, and does not refer to the termination of any agree-
-45 ment between any individual enrollee and the health maintenance
46 organization.
47 2. (a) In the event of an insolvency of a health maintenance
48 organization, upon order of the commissioner, all other carriers
49 that participated in the enrollment process with the insolvent
50 health maintenance organization at a group’s last regular enroll-
-51 ment period shall offer such group's enrollees of the insolvent
52 health maintenance organization a thirty-day enrollment period
53 commencing upon the date of insolvency. Each carrier shall offer
54 such enrollees of the insolvent health maintenance organization
55 the same coverages and rates that it had offered to the enrollees of
56 the group at its last regular enrollment period.
57 (b) If no other carrier had been offered to some groups enrolled
58 in the insolvent health maintenance organization, or if the corn-
-59 missioner determines that the other health benefit plan or plans
60 lack sufficient health care delivery resources to assure that health
61 care services will be available and accessible to all of the group
62 enrollees of the insolvent health maintenance organization, then
63 the commissioner shall allocate equitably the insolvent health
64 maintenance organization’s group contracts for such groups
65 among all health maintenance organizations which operate within
66 a portion of the insolvent health maintenance organization’s
67 service area as provided in subsection (c) of section 14D of
68 chapter 176G.
69 3. (a) Any carrier providing replacement coverage with respect
70 to group hospital, medical or surgical expense or service benefits
71 within a period of 60 days from the date of discontinuance of a
72 prior health maintenance organization contract or policy providing
73 such hospital, medical or surgical expense or service benefits shall
74 immediately cover all members who were validly covered under
75 the previous health maintenance organization contract or policy at
76 the date of discontinuance and who would otherwise be eligible
77 for coverage under the succeeding carrier’s contract, regardless of
78 any provisions of the contract relating to active employment or
79 hospital confinement or pregnancy.
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80 (b) Except to the extent benefits for the condition would have
81 been reduced or excluded under the prior carrier’s contract or
82 policy, no provision in a succeeding carrier’s contract of replace-
-83 ment coverage which would operate to reduce or exclude benefits
84 on the basis that the condition giving rise to benefits preexisted
85 the effective date of the succeeding carrier’s contract shall be
86 applied with respect to those enrollees validly covered under the
87 prior carrier’s contract or policy on the date of discontinuance.

1 SECTION 9. Subsection (c) of section 8 of chapter 176 A of the
2 General Laws, as appearing in the 1994 Official Edition, is hereby
3 amended by adding the following clause:—
4 (9) A provision providing interpreter and translation services
5 to the subscriber upon request, pursuant to regulations of the
6 commissioner.

1 SECTION 10. Said chapter 176 A of the General Laws is
2 hereby further amended by inserting after section 8P the following
3 sections:—
4 Section BQ, (a) As used in this section, the following words
5 shall have the following meanings;
6 “emergency services” and “emergency care”, services provided
7 in or by a hospital emergency facility after the development of a
8 medical condition, whether physical or mental, manifesting itself
9 by symptoms of sufficient severity that the absence of prompt

10 medical attention could reasonably be expected by a prudent
11 layperson who possesses an average knowledge of health and
12 medicine, to result in placing the person’s or another person’s
13 health in serious jeopardy, serious impairment to body function, or
14 serious dysfunction of any body organ or part.
15 “life or limb threatening emergency”, any event which the sub-
-16 scriber or member believes threatens his life or limb in such a
17 manner that covered inpatient and outpatient services are needed
18 immediately, or appear to be needed immediately, because of an
19 injury or sudden illness and are needed because any delay would
20 mean the risk of permanent damage to the patient’s health.
21 (b) Any contract between a subscriber and the corporation
22 under an individual or group hospital service plan that shall be
23 delivered, issued or renewed in the commonwealth shall provide
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24 as benefits to all individual subscribers or members within the
25 commonwealth and to all group members having a principal place
26 of employment within the commonwealth coverage for emergency
27 services.
28 Every brochure, contract, policy manual and all printed mate-
-29 rials shall clearly state that subscribers or members shall have the
30 option of calling the local pre-hospital emergency medical service
31 system by dialing the emergency telephone access number 911, or
32 its local equivalent whenever a subscriber or member is con-
-33 fronted with a life or limb threatening emergency. No subscriber
34 or member shall in any way be discouraged from using the local
35 pre-hospital emergency medical service system, the 911 telephone
36 number, or the local equivalent, or be denied coverage for medical
37 and transportation expenses incurred as a result of such use in a
38 life or limb threatening emergency.
39 Section BR, A non-profit hospital service corporation shall not
40 refuse to contract with or compensate for covered services an
41 otherwise eligible provider or nonparticipating provider solely
42 because such provider has in good faith communicated with or
43 advocated on behalf of one or more of his current, former
44 or prospective patients regarding the provisions, terms or require -

45 ments of the organization’s products or its provider payment
46 methodology, as they relate to the needs of such provider’s
47 patients.

1 SECTION 11. Said chapter 176 A is hereby further amended by
2 inserting after section 32 the following section: —

3 Section 33. (a) For purposes of this section, the following
4 definitions shall apply:
5 “Carrier”, a health maintenance organization authorized under
6 chapter 176G, an insurance company authorized to provide acci-
-7 dent and health insurance under chapter 175, a nonprofit hospital
8 service corporation authorized under this chapter, a nonprofit
9 medical service corporation authorized under chapter 1768,

10 or any other entity responsible for the payment of benefits or
11 provision of services under a group contract.
12 “Replacement”, the benefits provided by a succeeding carrier.
13 “Discontinuance”, the termination of the contract between the
14 group contract holder and a health maintenance organization
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15 authorized under chapter 176 G due to the insolvency of the health
16 maintenance organization, and does not refer to the termination of
17 any agreement between any individual enrollee and the health
18 maintenance organization.
19 (b) In the event of an insolvency of a health maintenance orga-
-20 nization authorized under chapter 176G, upon order of the
21 commissioner, all other carriers that participated in the enrollment
22 process with the insolvent health maintenance organization at
23 a group’s last regular enrollment period shall offer such group’s
24 enrollees of the insolvent health maintenance organization a
25 thirty-day enrollment period commencing upon the date of insol-
-26 vency. Each carrier shall offer such enrollees of the insolvent
27 health maintenance organization the same coverages and rates that
28 it had offered to the enrollees of the group at its last regular
29 enrollment period.
30 (c) If no other carrier had been offered to some groups enrolled
31 in the insolvent health maintenance organization, or if the com-
-32 missioner determines that the other health benefit plan or plans
33 lack sufficient health care delivery resources to assure that health
34 care services will be available and accessible to all of the group
35 enrollees of the insolvent health maintenance organization, then
36 the commissioner shall allocate equitably the insolvent health
37 maintenance organization’s group contracts for such groups
38 among all health maintenance organizations which operate within
39 a portion of the insolvent health maintenance organization’s
40 service area as provided in subsection (c) of section 14D of
41 chapter 176G.
42 (d)(1) Any carrier providing replacement coverage with respect
43 to group hospital, medical or surgical expense or service benefits
44 within a period of 60 days from the date of discontinuance of a
45 prior health maintenance organization contract or policy providing
46 such hospital, medical or surgical expense or service benefits shall
47 immediately cover all enrollees who were validly covered under
48 the previous health maintenance organization contract or policy at
49 the date of discontinuance and who would otherwise be eligible
50 for coverage under the succeeding carrier’s contract, regardless of
51 any provisions of the contract relating to active employment or
52 hospital confinement or pregnancy.
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53 (2) Except to the extent benefits for the condition would have
54 been reduced or excluded under the prior carrier’s contract or
55 policy, no provision in a succeeding carrier’s contract of replace-
-56 ment coverage which would operate to reduce or exclude benefits
57 on the basis that the condition giving rise to benefits pre-existed
58 the effective date of the succeeding carrier’s contract shall be
59 applied with respect to those enrollees validly covered under the
60 prior carrier’s contract or policy on the date of discontinuance.

1 SECTION 12. Chapter 1768 of the General Laws, as appearing
2 in the 1994 Official Edition, is hereby amended by inserting after
3 section 4Q the following section:—
4 Section 4R, (a) As used in this section, the following words
5 shall have the following meanings:
6 “emergency services” and “emergency care”, services provided
7 in or by a hospital emergency facility after the development of a
8 medical condition, whether physical or mental, manifesting itself
9 by symptoms of sufficient severity that the absence of prompt

10 medical attention could reasonably be expected by a prudent
11 layperson who possesses an average knowledge of health and
12 medicine, to result in placing the person’s or another person’s
13 health in serious jeopardy, serious impairment to body function, or
14 serious dysfunction of any body organ or part.
15 “life or limb threatening emergency”, any event which the sub-
-16 scriber or member believes threatens his life or limb in such a
17 manner that covered inpatient and outpatient services are needed
18 immediately, or appear to be needed immediately, because of an
19 injury or sudden illness and are needed because any delay would
20 mean the risk of permanent damage to the patient’s health.
21 (b) Any subscription certificate issued under an individual or
22 group medical service agreement that shall be delivered, issued or
23 renewed in the commonwealth shall provide as benefits to all indi-
-24 vidual subscribers and members within the commonwealth and to
25 all group members having a principal place of employment within
26 the commonwealth coverage for emergency services.
27 Every brochure, contract, policy manual and all printed mate-
-28 rials shall clearly state that subscribers or members shall have the
29 option of calling the local pre-hospital emergency medical service
30 system by dialing the emergency telephone access number 911. or
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31 its local equivalent whenever a subscriber or member is con-
-32 fronted with a life or limb threatening emergency. No subscriber
33 or member shall in any way be discouraged from using the local
34 pre-hospital emergency medical service system, the 911 telephone
35 number, or the local equivalent, or be denied coverage for medical
36 and transportation expenses incurred as a result of such use in a
37 life or limb threatening emergency.

1 SECTION 13. Section 6 of said chapter 1768, as most recently
2 amended by section 18 of chapter 297 of the acts of 1996, is
3 hereby further amended by inserting after subsection (e) the
4 following subsection:—
5 (f) A provision providing interpreter and translation services
6 to the subscriber upon request, pursuant to regulations of the
7 commissioner.

1 SECTION 14. Section 7 of said chapter 1768 is hereby further
2 amended by striking out the second sentence, inserted by section 9
3 of chapter 8 of the acts of 1996, and inserting in place thereof the
4 following sentence;— A medical service corporation shall not
5 refuse to contract with or compensate for covered services an
6 otherwise eligible provider or nonparticipating provider solely
7 because such provider has in good faith communicated with
8 or advocated on behalf of one or more of his current, former or
9 prospective patients regarding the provisions, terms or require -

10 ments of the organization’s products or its provider payment
11 methodology, as they relate to the needs of such provider’s
12 patients.

1 SECTION 15. Said section 7 of said chapter 1768 is hereby
2 further amended by adding the following paragraph:—
3 A medical service corporation shall not include in its contracts
4 with its participating health care providers licensed under
5 chapter 112 any provision requiring that the participating provider
6 indemnify the medical service corporation for any expenses and
7 liabilities, including, without limitation, judgments, settlements,
8 attorneys’ fees, court costs and any associated charges, incurred in
9 connection with any claim or action brought against the insurer

10 based on the medical service corporation’s management decisions,
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11 utilization review provisions or other policies, guidelines
12 or actions.

1 SECTION 16. Said chapter 1768 is hereby amended by adding
2 after section 20 the following section:—
3 Section 21. (a) For purposes of this section, the following
4 definitions shall apply:
5 “Carrier”, a health maintenance organization authorized under
6 chapter 176G, an insurance company authorized to provide acci-
-7 dent and health insurance under chapter 175, a nonprofit hospital
8 service corporation authorized under chapter 176A, a nonprofit
9 medical service corporation authorized under this chapter, or any

10 other entity responsible for the payment of benefits or provision
1 1 of services under a group contract.
12 “Replacement”, the benefits provided by a succeeding carrier.
13 “Discontinuance”, the termination of the contract between the
14 group contract holder and a health maintenance organization
15 authorized under chapter 176 G due to the insolvency of the health
16 maintenance organization, and does not refer to the termination of
17 any agreement between any individual enrollee and the health
18 maintenance organization.
19 (b)(1) In the event of an insolvency of a health maintenance
20 organization authorized under chapter 176G, upon order of the
21 commissioner, all other carriers that participated in the enrollment
22 process with the insolvent health maintenance organization at
23 a group’s last regular enrollment period shall offer such group’s
24 enrollees of the insolvent health maintenance organization a
25 thirty-day enrollment period commencing upon the date of insol-
-26 vency. Each carrier shall offer such enrollees of the insolvent
27 health maintenance organization the same coverages and rates that
28 it had offered to the enrollees of the group at its last regular
29 enrollment period.
30 (2) If no other carrier had been offered to some groups enrolled
31 in the insolvent health maintenance organization, or if the com-
-32 missioner determines that the other health benefit plan or plans
33 lack sufficient health care delivery resources to assure that health
34 care services will be available and accessible to all of the group
35 enrollees of the insolvent health maintenance organization, then
36 the commissioner shall allocate equitably the insolvent health
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37 maintenance organization’s group contracts for such groups
38 among all health maintenance organizations which operate within
39 a portion of the insolvent health maintenance organization’s
40 service area as provided in subsection (c) of section 14D of
41 chapter 176G.
42 (c)(1) Any carrier providing replacement coverage with respect
43 to group hospital, medical or surgical expense or service benefits
44 within a period of 60 days from the date of discontinuance of a
45 prior health maintenance organization contract or policy providing
46 such hospital, medical or surgical expense or service benefits shall
47 immediately cover all enrollees who were validly covered under
48 the previous health maintenance organization contract or policy at
49 the date of discontinuance and who would otherwise be eligible
50 for coverage under the succeeding carrier’s contract, regardless of
51 any provisions of the contract relating to active employment or
52 hospital confinement or pregnancy.
53 (2) Except to the extent benefits for the condition would have
54 been reduced or excluded under the prior carrier’s contract or
55 policy, no provision in a succeeding carrier’s contract of replace-
-56 ment coverage which would operate to reduce or exclude benefits
57 on the basis that the condition giving rise to benefits preexisted
58 the effective date of the succeeding carrier’s contract shall be
59 applied with respect to those enrollees validly covered under the
60 prior carrier’s contract or policy on the date of discontinuance.

1 SECTION 17. Section 1 of chapter 176 G of the General Laws,
2 as appearing in the 1994 Official Edition, is hereby amended
3 by inserting after the definition of “member” the following
4 definition:—
5 “Member grievance”, any oral or written complaint submitted
6 to the health maintenance organization which has been initiated
7 by a member, or on behalf of a member with the member’s con-
-8 sent, of the health maintenance organization, regarding any aspect
9 of the health maintenance organization relative to the member, in

10 accordance with the requirements of this chapter. Oral complaints
11 shall be documented in writing by the health maintenance organi
12 zation and a copy of such written complaint shall be provided to
13 the member by the health maintenance organization within 48
14 hours of receipt by the health maintenance organization.



16 [JuneHOUSE No. 4637

1 SECTION 18. Section 4B of said chapter 176G, as most
2 recently amended by section 10 of chapter Bof the acts of 1996, is
3 hereby further amended by adding the following clause:—
4 (g) notwithstanding any other provision of this section, a health
5 maintenance organization shall not require the disclosure of infor-
-6 mation other than the patient name, diagnosis, and date and type
7 of service as a condition for prior authorization of out-patient
8 benefits provided for a mental or nervous condition.

1 SECTION 19. Said chapter 176 G is hereby further amended by
2 striking out section 5 and inserting in place thereof the following
3 section:—
4 Section 5. (a) As used in this section, the following words shall
5 have the following meanings:
6 “emergency services” and “emergency care”, services provided
7 in or by a hospital emergency facility after the development of a
8 medical condition, whether physical or mental, manifesting itself
9 by symptoms of sufficient severity that the absence of prompt

10 medical attention could reasonably be expected by a prudent
11 layperson who possesses an average knowledge of health and
12 medicine, to result in placing the member’s health in serious
13 jeopardy, serious impairment to body function, or serious dysfunc-
-14 tion of any body organ or part.
15 “life or limb threatening emergency”, any event which the
16 member believes threatens his life or limb in such a manner that
17 covered inpatient and outpatient services that are furnished by an
18 appropriate source other than a provider authorized by the
19 member’s health maintenance organization are needed imme-
-20 diately, or appear to be needed immediately, because of an injury
21 or sudden illness and are needed because of the time required to
22 reach the health maintenance organization’s provider, or alterna-
-23 tive authorized by the health maintenance organization, would
24 create a risk of permanent damage to the member’s health.
25 “stabilization for discharge”, an emergency condition shall be
26 deemed to be stabilized for purposes of discharging a patient
27 (other than for the purpose of transfer from one facility to another
28 facility) when the treating physician attending the patient has
29 determined that, within reasonable clinical confidence, the patient
30 has reached the point where the patient’s further care, including
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31 diagnostic work-up or treatment, or both, could be reasonably
32 performed on an outpatient basis or a later scheduled inpatient
33 basis, providing that the patient is given a reasonable plan for
34 appropriate follow-up care and discharge instructions.
35 Stabilization for discharge does not require final resolution of the
36 emergency medical condition.
37 “stabilization for transfer”, an emergency condition shall be
38 deemed to be stabilized for transfer if a patient can be transferred
39 from one facility to a second facility and the treating physician
40 attending the patient in the emergency department has determined,
41 within reasonable clinical confidence, that the patient is expected
42 to leave the hospital and be received at a second facility with no
43 material deterioration in his condition. Stabilization for transfer
44 does not require final resolution of the emergency medical
45 condition.
46 (b) Any individual or group health maintenance contract shall
47 cover emergency services provided to members; provided, that for
48 treatment or diagnostic work-up beyond stabilization for transfer,
49 stabilization for discharge or admission, the health maintenance
50 organization may require a hospital emergency department to call
51 the physician on-call designated by the health maintenance
52 organization for authorization, and provided further, that such
53 authorization shall be deemed granted if the health maintenance
54 organization has not responded to said call within thirty minutes.
55 Notwithstanding the foregoing provisions, in the event the emer-
-56 gency physician and the primary care physician or health mainte-
-57 nance organization do not agree on what constitutes appropriate
58 medical treatment, the opinion of the emergency physician shall
59 prevail and such treatment shall be considered emergency care as
60 defined herein. Consistent with the foregoing, health maintenance
61 organizations may enter into contracts with network hospitals or
62 emergency physician groups or both for the provision of emer-
-63 gency services.
64 Every health maintenance organization shall clearly state in its
65 brochures, contracts, policy manuals and all printed materials dis-
-66 tributed to members that such members have the option of calling
67 the local pre-hospital emergency medical service system by
68 dialing the emergency telephone access number 911, or its local
69 equivalent, whenever an enrollee is confronted with a life or limb
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70 threatening emergency. No member shall in any way be discour-
-71 aged from using the local pre-hospital emergency medical service
72 system, the 911 telephone number, or the local equivalent, or be
73 denied coverage for medical and transportation expenses incurred
74 as a result of such use in a life or limb threatening emergency.
75 (c) A health maintenance organization shall provide or arrange
76 for the payment of indemnity cash benefits to a member or
77 provider for a reasonable amount charged for health services
78 which the member is eligible to receive under the terms of the
79 health maintenance contract obtained by a member from a
80 provider not normally affiliated with the health maintenance orga-
-81 nization when the member required emergency care. The payment
82 of a cash indemnity benefit under this section shall not be subject
83 to the insurance laws of the commonwealth.

1 SECTION 20. Section 6 of said chapter 176G, as most recently
2 amended by section 11 of chapter 8 of the acts of 1996, is hereby
3 further amended by striking out the second sentence and inserting
4 in place thereof the following sentence: — A health maintenance
5 organization shall not refuse to contract with or compensate for
6 covered services an otherwise eligible provider solely because
7 such provider has in good faith communicated with or advocated
8 on behalf of one or more of his current, former or prospective
9 patients regarding the provisions, terms or requirements of the

10 organization’s products or its provider payment methodology as
1 1 they relate to the needs of such provider’s patients.

1 SECTION 21. Said section 6 of said chapter 176 G is hereby
2 further amended by adding the following paragraph:—
3 No contract between a health maintenance organization and a
4 health care provider licensed under chapter 112 for the provision
5 of services to patients may require the provider to indemnify the
6 health maintenance organization for any expenses and liabilities,
7 including, without limitation, judgments, settlements, attorneys’
8 fees, court costs and any associated charges, incurred in connec-
-9 tion with any claim or action brought against the health

10 maintenance organization based on the health maintenance organi-
I 1 zation’s management decisions, utilization review provisions or
12 other policies, guidelines or actions.
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1 SECTION 22. Section 7 of said chapter 176G, as appearing in
2 the 1994 Official Edition, is hereby amended by striking out the
3 introductory paragraph contained in lines 1 to 6, inclusive, and
4 inserting in place thereof the following paragraph:—
5 (a) A health maintenance organization shall issue and deliver to
6 each member residing in the commonwealth an evidence of
7 coverage and any amendments thereto. Such evidence shall
8 contain a clear, concise and complete statement of:.

1 SECTION 23. Said section 7 of said chapter 176G, as so
2 appearing, is hereby further amended by striking out clause (6)
3 contained in lines 18 to 19 and inserting in place thereof the
4 following clause:—
5 (6) the health maintenance organization’s method for resolving
6 member grievances, including the location and toll-free telephone
7 number to submit grievances to the health maintenance organiza-
-8 tion’s formal internal complaint system and the procedures mem-
-9 bers may use to seek external review by a review panel described

10 in subsection (B) of section 20.

1 SECTION 24. Said section 7 of said chapter 176G, as so
2 appearing, is hereby further amended by striking out the final
3 paragraph and inserting in place thereof the following
4 paragraph:—
5 (8) a list of health care providers who may provide services to
6 members, organized by specialty and by location and indicating
7 for each such provider the method used to compensate or reim-
-8 burse such provider; provided, however, that nothing in this
9 clause shall be construed to require disclosure of the specific

10 details of any financial arrangements between a health mainte-
-11 nance organization and a provider; and provided further, that if
12 not all such providers are available to the member, such lists shall
13 indicate which providers are available to the member;
14 (9) a description of the procedure, if any, for out-of-network
15 referrals and any additional charge for utilizing out-of-network
16 providers;
17 (10) a description of the utilization review and quality
18 assurance programs used by the health maintenance organization;
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19 (11) a list of sources of independently published material
20 assessing member satisfaction and evaluating the quality of
21 services offered by the health maintenance organization and an
22 offer to provide copies of such material;
23 (12) a statement detailing the health maintenance organization’s
24 accreditation status granted by any nationally recognized
25 accrediting organization;
26 (13) a statement detailing what translator and interpretation
27 services are available to assist members; provided, that the corn-
-28 missioner may by regulation determine in which languages other
29 than English such statement shall be printed;
30 (14) a statement clearly explaining that the health maintenance
31 organization may not request information other than the patient’s
32 name, diagnosis, and date and type of service as a condition for
33 receiving outpatient mental health treatment;
34 (15) a list of other information available upon request of a
35 member or prospective member pursuant to this chapter;
36 (16) any information required pursuant to chapter 1760; and
37 (17) such other information as the commissioner may require.
38 (b) Each health maintenance organization shall provide to each
39 member upon enrollment or, upon request of a prospective
40 member, to prospective member, the following information:
41 (!) the evidence of coverage as specified pursuant to
42 subsection (a);
43 (2) the percent of premium revenue expended for health
44 services to members by the health maintenance organization for
45 the most recent year for which information is available, and
46 a comparison chart prepared by the commissioner indicating
47 such ratio for other health maintenance organizations in the
48 commonwealth;
49 (3) a list of prescription drugs included in any restricted formu-
-50 lary applicable to the health services provided to members;
51 provided, that the health maintenance organization shall disclose
52 upon request whether an individual drug is included or excluded
53 from coverage;
54 (4) a list of the names, business addresses, occupation and
55 employer of the chief officers and members of the board of direc-
-56 tors or similar policy-making body of the health maintenance
57 organization;
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58 (5) a description of the procedures followed by the health main-
-59 tenance organization in making decisions about the experimental
60 or investigational nature of individual drugs, medical devices or
61 treatments in clinical trials;
62 (6) the turnover rate among physicians contracting with the
63 health maintenance organization and the percentage of contracting
64 physicians certified by specialty boards, by specialty;
65 (7) the disenrollment rate among members of the health
66 maintenance organization;
67 (8) a report detailing the number, type and resolution of
68 member grievances; and
69 (9) such other information as the commissioner may require.
70 (c) The commissioner shall approve the form of all information
71 and materials required to be disclosed pursuant to this section.

1 SECTION 25. Clause 2 of section 10 of said chapter 176G, as
2 so appearing, is hereby amended by striking out, in line 14, the
3 word “and”.

1 SECTION 26. Said section 10 of said chapter 176G, as so
2 appearing, is hereby amended by striking out, in lines 15 to 16,
3 inclusive, clause (3) and inserting in place thereof the following
4 clauses:—
5 (3) a detailed description of the health maintenance organiza-
-6 tion’s procedures for resolving member grievances, the total
7 number of member grievances handled through such procedures, a
8 compilation of causes underlying the member grievances filed, the
9 total number and disposition of malpractice claims and other

10 claims relating to the service or care rendered by the health main-
-11 tenance organization made by, or on behalf of, members of the
12 organization that were settled during the year by the health main-
-13 tenance organization;
14 (4) a statement detailing all quality assurance activities
15 undertaken in the previous year; and
16 (5) such other information as the commissioner may reasonably
17 require relating to the past performance of the health maintenance
18 organization.

19 The commissioner shall require health maintenance organiza-
-20 tions to file quarterly reports reporting membership, utilization
21 and such other information as the commissioner may specify.



[June22 HOUSE No. 4637

1 SECTION 27. Said chapter 176 G is hereby further amended by
2 inserting after section 10 the following section: —

3 Section IOA. A health maintenance organization neglecting to
4 make and file its annual statement or the materials required by the
5 commissioner to be filed with the division under the provisions of
6 section 10 in the form and within the time provided by said
7 section shall forfeit $lO,OOO dollars for each day during which
8 such neglect continues, and, upon notice by the commissioner to
9 that effect, its authority to do new business shall cease while such

10 default continues.

1 SECTION 28. Said chapter 176 G is hereby further amended by
2 striking out section 14 and inserting in place thereof the following
3 sections:—
4 Section 14. Each applicant for licensure or licensure renewal
5 for a health maintenance organization shall submit to the commis-
-6 sioner for his approval and to the office of managed care oversight
7 in the department of public health such materials as the commis-
-8 sioner shall by regulation require, in a form approved by the
9 commissioner. Said materials shall include, but not be limited to:
10 (1) A copy of the basic organization document such as the
11 articles of incorporation, articles of association, partnership agree-
-12 ment, trust agreement, or other applicable documents establishing
13 the health maintenance organization;
14 (2) A copy of the by-laws, rules and regulations, or similar
15 document, regulating the conduct of the internal affairs of the
16 applicant;
17 (3) A statement generally describing the health maintenance
18 organization, its health care plan or plans, facilities and personnel;
19 (4) An internal operations plan, including an organizational
20 chart, description of organizational structure, a description of
21 the service area and provider network, the roles, functions,
22 responsibilities of and interrelationships among providers, and
23 the methods of provider reimbursement and risk-sharing
24 arrangements;
25 (5) a provider inventory, including a listing of providers by spe-
-26 cialty, a calculation of physician to population ratios, and an
27 inventory of owned, operated, contracting and participating
28 provider facilities, including, but not limited to, hospitals, skilled
29 nursing facilities, home health care and medical care services-
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30 (6) a copy of every contract form made or to be made between
31 the applicant and any providers of health services, copies of
32 administrative contracts, and a statement of written procedures
33 and standards for the prior review and approval by the applicant
34 of provider subcontracts;
35 (7) a copy of the form of evidence of coverage to be issued to
36 the enrollees;
37 (8) a copy of the form of group contract, if any, which is to be
38 issued to employers, unions, trustees, or other organization;
39 (9) Financial statements showing the applicant’s assets, liabili-
-40 ties, and sources of working capital and other sources of financial
41 support and projections of the results of operations for the
42 succeeding three years;
43 (10) A financial plan, including a statement indicating when the
44 applicant estimates that income from operations will equal
45 expenses, a statement of the applicant’s plan to establish and
46 maintain sufficient reserves to cover projected risks, copies of
47 reinsurance or other agreements to provide for provision of con-
-48 tracted health services in the event the applicant is unable to
49 provide such services for any reason, and a detailed description of
50 mechanisms to monitor the financial solvency of any organization
51 contraction with the applicant that assumes substantial financial
52 risk for the provision of health services;
53 (11) A plan for compliance with section 15; including copies of
54 any contract or agreement with a carrier for reinsurance;
55 (12) An enrollment and marketing plan describing the
56 marketing methods, anticipated enrollment, the service area popu-
-57 lation and existing medical care utilization rates for health care
58 services in existing facilities in the service area;
59 (13) A utilization plan describing inpatient and outpatient uti-
-60 lization review measures and a statement of actuarial review and
61 certification of actuarial assumptions made regarding utilization
62 as applied to projected financial statements;
63 (14) Premium rates for all products offered;
64 (15) A member services plan, including a statement of proce-
-65 dures to be used to maintain member confidentiality of medical
66 records, grievances, and quality assurance study responses;
67 (16) A detailed description of the quality assurance system;
68 (17) A detailed description of the grievance system including
69 procedures for the registration and resolution of member griev-
-70 ances; and
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2

71 (18) A detailed description of the health maintenance organiza-
-72 lion’s translator and interpretation services available to members.
73 Any health maintenance organization shall provide interpreter and
74 translation services to the insured upon request, pursuant to regu-
-75 lations of the commissioner.
76 Licenses granted to health maintenance organizations pursuant
77 to this section shall be renewed on an annual basis. The fee for
78 such renewal, in an amount determined by the commissioner, shall
79 be no less than $5OO dollars.
80 Section I4A. (a) Before granting a license under this chapter,
81 the commissioner shall require that the health maintenance
82 organization have an initial net worth of $2,800,000 dollars and
83 shall thereafter maintain the minimum net worth required under
84 subsection (b).

85 (b) Every health maintenance organization shall maintain a
86 minimum net worth equal to the greater of;

87 (1) $2,800,000 dollars; or
88 (2) Two percent of annual premium revenues as reported on the
89 most recent financial statement filed with the commissioner on the
90 first $150,000,000 dollars of premium and one percent of annual
91 premium on the premium in excess of $150,000,000 dollars; or
92 (3) An amount equal to the sum of three months uncovered
93 health care expenditures as reported on the most recent financial
94 statement filed with commissioner; or
95 (4) An amount equal to the sum of:
96 (i) Eight percent of annual health care expenditures except
97 those paid on a capitated basis or managed hospital payment basis
98 as reported on the most recent financial statement filed with the
99 commissioner; and

100 (ii) Four percent of annual hospital expenditures paid on a
101 managed hospital payment basis as reported on the most recent
102 financial statement filed with the commissioner.
103 (c) Any administrative supervision, rehabilitation or liquidation
104 of a health maintenance organization shall be deemed to be the
105 administrative supervision, rehabilitation or liquidation of an
106 insurance company and shall be instituted on the grounds
107 contained in and conducted pursuant to the provisions of sec-
-108 tions 6, 46, 46A, 178, 179, 180, and sections 180 A through I SOL,
109 inclusive, of chapter 175, except as provided by this chapter.
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Members shall have the same priority in the event ol' rehabilitation
or liquidation as the law provides to policyholders of an insurer.

110
11l

For the purpose of determining the priority of distribution of
general assets, claims of members and members’ beneficiaries
shall have the same priority as established by section 1 80F of
chapter 175 for policyholders and beneficiaries of insureds of
insurance companies. If a member is liable to any provider for
services provided pursuant to and covered by the health mainte-
nance organization, that liability shall have the status of a member
of distribution of general assets.

112
113
114
115
116
117
118
119

Any provider who is obligated by statute or agreement to hold
members harmless from liability for services provided pursuant to
and covered by a health maintenance contract shall have a priority
of distribution of the general assets immediately following that of
members as described by this chapter.

120
121
122
123
124

Section 148. (a) For purposes of this section, “participating
provider” shall mean any physician, hospital, or other person who,
under an express or implied contract with the health maintenance
organization or with its contractor or subcontractor, has agreed to
provide health care services to members with an expectation of
receiving payment, other than copayment, co-insurance or
deductible, directly or indirectly from the health maintenance
organization, its contractor or subcontractor.

125
126
127
128
129
130
131
132

(b) Every contract between a health maintenance organization
and a participating provider shall be in writing and shall contain
the following hold-harmless provision:

133
134
135
136 “The provider agrees that in no event, including, but not limited

to, nonpayment by the health maintenance organization of
amounts due the provider under this contract, insolvency of the
health maintenance organization or any breach of this contract by
the health maintenance organization, shall the provider or its
assignees or subcontractors have a right to seek any type of pay-
ment from, bill, charge, collect a deposit from, or have any
recourse against, the member, persons acting on the member’s
behalf (other than the health maintenance organization), the
employer or the group health maintenance contract holder for
services provided pursuant to this contract except for the payment
of applicable copayment, co-insurance or deductibles for services
covered by the health maintenance organization. The requirements

137
138
139
140
141
142
143
144
145
146
147
148
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of this clause shall survive any termination of this contract for
services rendered prior to the termination, regardless of the cause
of such termination. The health maintenance organization's mem-
bers, any persons acting on the member’s behalf (other than the
health maintenance organization) and the employer or group
health maintenance contract-holder shall be third party beneficia-
ries of this clause. This clause supersedes any oral or written
agreement now existing or hereafter entered into between the
provider and the member, persons acting on the member’s behalf
(other than the health maintenance organization) and the employer
or group health maintenance contract holder.”

149
150
151
152
153
154
155
156
157
158
159

(c) In the event that the participating provider contract has not
been reduced to writing as required by this section or that the con-
tract fails to contain the required hold harmless provision, such
provision shall be deemed incorporated into such contract by
operation of law.

160
161
162
163
164

(d) No participating provider, or agent, trustee or assignee
thereof, may maintain any action at law against a member to
collect sums owed by the health maintenance organization.

165
166
167

Section 14C. (a) For purposes of this section, “health care
provider” shall mean any physician, hospital, or other person
furnishing health services who has provided health services to
members under an express or implied contract or with an expecta-
tion of receiving payment, other than copayment, deductible or
co-insurance, directly or indirectly from the health maintenance
organization.

168
169
170
171
172
173
174

(b) In addition to the provisions of section 148, in the event of
the insolvency of a health maintenance organization:

175
176

(1) A member of a health maintenance organization shall not be
liable to any health care provider for any covered health services
provided to the member, except as provided in subsection (c);

177
178
179

(2) A health care provider or any representative of a health care
provider may not collect or attempt to collect from any member
any money owed to the health care provider by a health mainte-
nance organization; and

180
181
182
183

(3) A health care provider or any representative of a health care
provider may not maintain any action against any member to col-
lect or attempt to collect any money owed to the health care
provider by a health maintenance organization.

184
185
186
187
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(c) Notwithstanding any other provision of this subsection,
a health care provider or representative of a health care provider
may collect or attempt to collect from a member:

188
189
190

(1) Any copayment, deductible, or co-insurance amounts owed
by the member to the health care provider for covered services
provided by the health care provider, or

191
192
193

(2) Any payment or charges for services not covered under the
member’s health maintenance contract.

194
195

Section 14D. (a) For purposes of this section, the following
definitions shall apply:

196
197

“Carrier”, a health maintenance organization, an insurance
company authorized to provide accident and health insurance
under chapter 175, a nonprofit hospital service corporation
authorized under chapter 176A, a nonprofit medical service
corporation authorized under chapter 1768, or any other entity
responsible for the payment of benefits or provision of services
under a group contract.

198
199
200
201
202
203
204

“Replacement”, the benefits provided by a succeeding carrier205
“Discontinuance”, the termination of the contract between the

group contract holder and a health maintenance organization due
to the insolvency of the health maintenance organization, and does
not refer to the termination of any agreement between any indi-
vidual enrollee and the health maintenance organization.

206
207
208
209
210

(b) In the event of an insolvency of a health maintenance orga-
nization, upon order of the commissioner, all other carriers that
participated in the enrollment process with the insolvent health
maintenance organization at a group's last regular enrollment
period shall offer such group's enrollee of the insolvent health
maintenance organization a thirty-day enrollment period com-
mencing upon the date of insolvency. Each carrier shall offer such
enrollee of the insolvent health maintenance organization the
same coverages and rates that it had offered to the enrollee of the
group at its last regular enrollment period. Nothing in this section
shall prevent an employer from making alternative arrangements
with any carrier to provide coverage to its employees who were
members of the insolvent health maintenance organization.

211
212
213
214
215
216
217
218
219
220
221
222

223
224 (c) If no other carrier had been offered to some groups enrolled

in the insolvent health maintenance organization, or if the
employer does not arrange for alternative coverage, or if the

225

226
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227 commissioner determines that the other health benefit plan or
plans lack sufficient health care resources to assure health care
services will be available to all of the group enrollee of the insol-
vent health maintenance organization, then the commissioner shall
allocate equitably the insolvent health maintenance organization’s
group contracts for such groups among all health maintenance
organizations a portion of the insolvent health maintenance orga-
nization’s service area, taking into consideration the health care
delivery resources of each health maintenance organization. Each
health maintenance organization to which a group or groups are so
allocated shall offer such group or groups the health maintenance
organization’s existing coverage which is most similar to each
group’s coverage with the insolvent maintenance organization at
rates determined in accordance with the successor health mainte-
nance organization’s existing rating methodology.

228
229
230
231
232
233
234
235
236
237
238
239
240
241

(d) The commissioner shall also allocate equitably the insolvent
health maintenance organization’s nongroup enrollees who are
unable to obtain other comparable coverage among all health
maintenance organizations which operate within a portion of the
insolvent health maintenance organization’s service area, taking
into consideration the health care delivery resources of each such
health maintenance organization. Each health maintenance organi-
zation to which nongroup enrollee are allocated shall offer such
nongroup enrollee the health maintenance organization's existing
coverage for individual or conversion coverage as determined by
his type of coverage in the insolvent health maintenance organiza-
tion at rates determined in accordance with the successor health
maintenance organization’s existing rating methodology.
Successor health maintenance organizations which do not offer
direct nongroup enrollment may aggregate all of the allocated
nongroup enrollee into one group for rating and coverage
purposes.

242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258

(e) Any carrier providing replacement coverage with respect to
group hospital, medical or surgical expense or service benefits
within a period of 60 days from the date of discontinuance of a
prior health maintenance organization contract or policy providing
such hospital, medical or surgical expense or service benefits shall
immediately cover all enrollees who were validly covered under
the previous health maintenance organization contract or policy at

259
260
261
262
263
264
265
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the date of discontinuance and who would otherwise be eligible
for coverage under the succeeding carrier’s contract, regardless of
any provisions of the contract relating to active employment or
hospital confinement or pregnancy.

266
267
268
269

(0 Except to the extent benefits for the condition would have
been reduced or excluded under the prior carrier’s contract or
policy, no provision in a succeeding carrier’s contract of replace-
ment coverage which would operate to reduce or exclude benefits
on the basis that the condition giving rise to benefits pre-existed
the effective date of the succeeding carriers contract shall be
applied with respect to those enrollee validly covered under the
prior carriers contract or policy on the date of discontinuance.

270

271
m

273
274
77<i

276

SECTION 29. Section 17 of said chapter 176 G is hereby
amended by adding the following paragraph:—i

The commissioner shall develop standardized prior authorization
and referral forms and procedures.

3

4

SECTION 30. Said chapter 176 G is hereby further amended by
adding after section 19, inserted by section 158 of chapter 38 of
the acts of 1995, the following sections:—

i

i

Section 20. Every health maintenance organization shall estab-
lish and maintain a formal internal complaint system to provide
reasonable procedures for adequate consideration and resolution
of member grievances concerning any aspect or action of the
health maintenance organization relative to the member,
including, but not limited to, scope of coverage, denial of
services* quality of care and administrative operations.

4
5

6

8
9

10
11 (A) Every health maintenance organization’s formal internal

complaint system shall provide, but need not be limited to, pro-
viding the following; provided, that the time limits established by
the following provisions may be extended by the mutual agree-
ment of the member and the health maintenance organization:

12
13
14
15
16 (a) a system for maintaining records of each complaint filed by,

or on behalf of, members, and responses thereto, for a period of
seven years. The records shall be subject to inspections by the
commissioner pursuant to section ten.

17
18
19
20 (b) within each notification concerning the health maintenance

organization’s decision to deny coverage or treatment to a21
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22 member, provided to the member of the health maintenance orga-
-23 nization who has been denied coverage or treatment by the health
24 maintenance organization, a clear, concise and complete descrip-
-25 tion of the health maintenance organization’s method for resolving
26 member grievances, including the location and toll-free number to

27 submit such grievances to the health maintenance organization’s
28 formal internal complaint system and the procedures members
29 may use to seek further external review by a review panel as
30 described in subsection (B);
31 (c) a written response to any member grievance within 15 days
32 from receipt of such grievance, advising the grievant of the reso-
-33 lution of the grievance or that a resolution is in process and that a
34 written response will be furnished within 30 days from receipt of
35 the grievance;
36 (d) a written resolution of each member grievance within 30
37 days from receipt of such grievance by the health maintenance
38 organization, subject to paragraph (e);
39 (e) an expedited resolution of grievances concerning a health
40 maintenance organization’s coverage or provision of immediate
41 and urgently needed services. Said expedited resolution policy
42 shall include, but not be limited to:
43 (i) a resolution prior to a member’s discharge from a hospital if
44 the grievance if submitted by a member who is an inpatient in
45 a hospital;
46 (ii) provisions for the automatic reversal of decisions denying
47 coverage for services or durable medical equipment within 48
48 hours of receipt of certification by the physician responsible for
49 treatment or proposed treatment of the covered patient that, in his
50 opinion, the service or use of durable medical equipment at issue
51 in a grievance or appeal is medically necessary, that a denial of
52 coverage for such services or durable medical equipment would
53 create a substantial risk of serious harm to the patient, and that the
54 risk of that harm is so immediate that the provision of such
55 services or durable medical equipment should not await the out-
-56 come of the normal appeal or grievance process.
57 (iii) a resolution within five days from the receipt of such
58 grievance if submitted by a member with a terminal illness, which
59 for the purposes of this subsection refers to an incurable or irre-
-60 versible condition that has a high probability of causing death
61 within one year; and
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(f) if such resolution affirms the denial of coverage or treatment
to a member with a terminal illness, the health maintenance orga-
nization shall provide the member, within five business days of
the decision:

62
63
64
65

(i) a statement setting forth the specific medical and scientific
reasons for denying coverage or treatment;

66
67

(ii) a description of alternative treatment, services or supplies
covered or provided by the health maintenance organization, if
any; and

68
69
70

(iii) a copy of the health maintenance organization’s expedited
internal review procedure. Said procedure shall allow the member
to request a conference as part of the health maintenance organi-
zation’s formal internal complaint procedure.

71
ii

77i

74
Upon receiving a request for a conference pursuant to

clause (iii), the health maintenance organization shall provide
the member, within ten days, an opportunity to attend a con-
ference to review the information provided to the member
pursuant to clauses (i) and (ii) conducted by a representative of
the health maintenance organization who has authority to deter-
mine the disposition of the grievance. The health maintenance
organization shall permit attendance at the conference of the
member, a designee of the member or both, or, if the member is
a minor or incompetent, the parent, guardian or conservator of the
member as appropriate; provided, however, the conference
required by this paragraph shall be held within five business days
if the treating participating physician determines, after consulta-
tion with the health maintenance organization’s medical director
or his designee, based on standard medical practice, that the effec-
tiveness of either the proposed treatment, services or supplies or
any alternative treatment, services or supplies covered by the
health maintenance organization, would be materially reduced if
not provided at the earliest possible date.

5

76
77

78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94 (g) a procedure to accept grievances filed by telephone, in

person, by mail, or by electronic means.95
96 (h) a member grievance not properly acted on by the health

maintenance organization within the time limits required by this
section shall be deemed resolved in favor of the member.

97
98

(B) After completing the internal complaint process described
in subsection (A), a grievant may seek further review in a timely

99
100
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manner of the grievance by a review panel to be established by the
commissioner of the department of public health in consultation
with the commissioner of the division of insurance. Said review
panel shall consist of no less than three members to be selected by
the commissioner from the membership of the managed care
grievance review committee established pursuant to subsection (b)
of section 217 of chapter 111. Said review panel shall include a
member of the health maintenance organization with whom the
grievance has been filed; a health care consumer representative;
and a medical doctor, not associated with the health maintenance
organization with whom the grievance has been filed, who spe-
cializes in the area of medical treatment most relevant to the
grievance; provided, that members of the grievant’s health mainte-
nance organization shall not constitute a majority of a review
panel. Decisions of a review panel shall be by a majority of the
members thereof. A grievant shall be required to complete the
health maintenance organization’s formal internal complaint
process before a review panel may review the grievance.

101
102
103
104
105
106
107
108
109
no
11l
112
113
114
115
116
117
118

(a) The review panel shall consider, but not be limited to
considering, such factors as the following:

119
120

(i) the written documents submitted with the grievant’s request
for review;

121
122

(ii) additional information from the involved parties or outside
sources if the review panel deems the additional information
necessary for the resolution of the grievance;

123
124
125

(iii) information resulting from the holding of an informal
meeting with the involved parties if the review panel deems the
meeting necessary for the resolution of the grievance;

126
127
128

(b) The review panel shall send written notice of the final dis-
position of the grievance, and the reasons therefor, to the grievant
and to the health maintenance organization within 60 days of
receipt of the request for review unless the panel determines that
additional time is reasonably necessary to fully and fairly evaluate
the relevant grievance and notifies the health maintenance organi-
zation and the grievant of the decision to extend the review
beyond 60 days;

129
130
131
132
133
134
135
136

(c) The decision of the review panel shall be final, subject to
judicial review as provided by section 14 of chapter 30A.

137
138
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(d) If a member grievance or complaint is filed concerning the
termination of ongoing coverage or treatment, the disputed
coverage or treatment shall remain in effect and shall not be
terminated until the member ceases his appeal or a final deter-
mination is rendered by the review panel.

139
140
141
142
143

(e) In the event that a member is unable to exercise his
grievance and complaint resolution rights by reason of a physical
or mental disability, the health maintenance organization shall
allow a guardian, conservator, holder of a power of attorney,
family member or other responsible party to act as the member’s
representative for purposes of pursuing said grievance or com-
plaint. A member may designate his representative or, if the
member is unable to so designate, a guardian, conservator, holder
of a power of attorney or family member in order of priority may
elect to serve as representative or may designate another respon-
sible party to act as representative. The representative shall have
the same rights of grievance or complaint as the member,
including the right to review the member’s medical file relevant to
a dispute concerning coverage or treatment.

144
145
146
147
148
149
150
151
152
153
154
155
156
157

(f) The grievance and complaint resolution procedures autho-
rized by this section shall be in addition to any other procedures
that may be available to any person pursuant to contract or other-
wise, and failure to pursue, exhaust or engage in the procedures
described in this subsection shall not preclude the use of any other
remedy provided by any contract or law.

158
159
160
161
162
163
164 Section 21, (a) A health maintenance organization that allows

or requires the designation of a primary care physician shall notify
a member at least 30 days prior to the disenrollment of such mem-
ber’s primary care physician and shall permit such member to
continue to be covered for health services, consistent with the
terms of the evidence of coverage, by such primary care physician
for at least 30 days after said physician is disenrolled, other than
disenrollment for quality-related reasons. Such notice shall also
include a description of the procedure for choosing an alternative
primary care physician.

165
166
167
168
169
170
171
172
173
174 (b) A health maintenance organization shall allow any member

who is in her third trimester of pregnancy and whose provider
in connection with her pregnancy is involuntarily disenrolled,
other than disenrollment for quality-related reasons, to continue

175
176
177
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treatment with said provider, consistent with the terms of the
evidence of coverage, for the period including the member’s first
postpartum visit.

178
179
180

(c) A health maintenance organization shall allow any member
who is terminally ill and whose provider in connection with said
illness is involuntarily disenrolled, other than disenrollment for
quality-related reasons, to continue treatment with said provider,
consistent with the terms of the evidence of coverage, until the
member’s death. For the purpose of this section, the term

181
182
183
184
185
186

“terminally ill” shall mean an illness which is likely, within a rea-
sonable degree of medical certainty, to cause one’s death within
one year.

187
188
189

(d) A health maintenance organization shall allow a member
who needs ongoing care from a specialist to receive a standing
referral to such specialist. Such referral shall be made if the pri-
mary care provider, in consultation with the specialist, if any,
determines that such a standing referral is appropriate.

190
191
192
193
194

(e) A health maintenance organization shall provide persons
or entities applying to be participating providers who are denied
such status with a written reason or reasons for denial of such
application.

195
196
197
198

(f) No health maintenance organization shall make a contract
with a provider of health care services which includes a provision
permitting termination without cause. A health maintenance orga-
nization shall provide a written statement to a provider of the
reason or reasons for such provider’s involuntary disenrollment.

199
200
201
202
203

(g) A health maintenance organization shall provide pediatric
specialty care, including pediatric mental health specialists, to
members requiring such services.

204
205
206

(h) A health maintenance organization shall provide members,
upon request, interpreter and translation services related to admin-
istrative procedures and health services.

207
208
209

(i) If a health maintenance organization makes an adverse ini-
tial utilization review decision or denies a member’s request for
any health service, such decision shall be made by a person
licensed in the appropriate specialty related to such health service.

210
211
212
213

(j) The commissioner of public health, in consultation with the
commissioner of insurance, shall promulgate regulations to
enforce the provisions of this section.

214
215
216
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1 SECTION 31. Section 1 of chapter 1761 of the General Laws is
2 hereby amended by striking out the definition of “emergency
3 care” and inserting in place thereof the following definition:—
4 “emergency care”, services provided in or by a hospital emer-
-5 gency facility after the development of a medical condition,
6 whether physical or mental, manifesting itself by symptoms of
7 sufficient severity that the absence of prompt medical attention
8 could reasonably be expected by a prudent layperson who pos-
-9 sesses an average knowledge of health and medicine, to result in

10 placing the person’s or another person’s health in serious jeopardy,
11 serious impairment to body function, or serious dysfunction of
12 any body organ or part.

1 SECTION 32. The first paragraph of section 2 of chapter 1761
2 of the General Laws, as amended by section 12 of chapter 8 of the
3 acts of 1996, is hereby amended by striking out the third sentence
4 and inserting in place thereof the following sentence.— An orga-
-5 nization shall not refuse to contract with or compensate for
6 covered services an otherwise eligible participating or non-
-7 participating provider solely because such provider has in good
8 faith communicated with or advocated on behalf of one or more of
9 his current, former or prospective patients regarding the provi-

-10 sions, terms or requirements of the organization’s products or its
11 provider payment methodology, as they relate to the needs of such
12 provider’s patients.

1 SECTION 33. Said section 2 of said chapter 1761 is hereby
2 further amended by adding the following paragraph;—
3 An organization shall not include in its contracts with its
4 participating health care providers licensed under chapter I 12 or
5 require any provision or requirement that the participating
6 provider indemnify the organization for any expenses and Habib-
-7 ties, including, without limitation, judgments, settlements,
8 attorneys’ fees, court costs and any associated charges, incurred in
9 connection with any claim or action brought against the orgamza-

-10 tion based on the organization’s management decisions, utilization
11 review provisions or other policies, guidelines or actions.
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1 SECTION 34. Subsection (b) of section 3 of said chapter 1761
2 is hereby amended by adding the following:— provided, every
3 brochure, contract, policy manual and all printed materials shall
4 clearly state that persons shall have the option of calling the local
5 pre-hospital emergency medical service system by dialing the
6 emergency telephone access number 911, or its local equivalent
7 whenever a subscriber or member is confronted with a life or limb
8 threatening emergency. No subscriber or member shall in any way
9 be discouraged from using the local pre-hospital emergency

10 medical service system, the 911 telephone number, or the local
11 equivalent, or be denied coverage for medical and transportation
12 expenses incurred as a result of such use in a life or limb
13 threatening emergency.

1 SECTION 35. The second sentence of section 9 of chapter 1761
2 of the General Laws, as appearing in the 1994 Official Edition,
3 is hereby amended by adding after the word “seventy-five”
4 in line 10 the words;— and shall be considered a health mainte-
-5 nance organization for the purpose of sections 20 and 21 of
6 chapter 176G.

1 SECTION 36. The General Laws are hereby amended by
2 inserting after chapter 176N, inserted by section 30 of chapter 297
3 of the acts of 1996, the following new chapter;—

4
5

6 Section I. (a) As used in this chapter, the following words shall
7 have the following meanings:—
8 “Adverse determination”, a determination by a carrier or its
9 designated utilization review organization that an admission,

10 availability of care, continued stay or other health care service has
11 been reviewed and, based upon the information provided, does not
12 meet the carrier’s requirements for coverage based on medical
13 necessity, appropriateness of health care setting and level of care
14 or effectiveness, and the requested service is therefore denied,
15 reduced, modified or terminated.

Chapter 1760.
Health Insurance Consumer Protections.
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16 “Ambulatory review”, utilization review of health care services
17 performed or provided in an outpatient setting which includes out-
-18 patient or ambulatory surgical, diagnostic and therapeutic services
19 provided at any medical, surgical, obstetrical, psychiatric and
20 chemical dependency facility, as well as other locations such as
21 laboratories, radiology facilities, provider offices and patient
22 homes.
23 “Appeals procedure”, a formal process whereby an insured,
24 a representative of an insured, attending physician, facility
25 or health care provider can contest an adverse determination ren-
-26 dered by the carrier or its designee utilization review organization,
27 which results in the denial, reduction, modification or termination
28 of a requested health care service.
29 “Capitation”, a set dollar payment per patient per unit of time
30 (usually per month) that an organization pays a licensed health
31 care professional, licensed health care provider group or organiza-
-32 tion that employs or utilizes services of licensed health care pro-
-33 fessionals to cover a specified set of services and administrative
34 costs without regard to the actual number of services provided.
35 The services covered may include the licensed health care profes-
-36 sional’s own services, referral services, or all medical services.
37 “Carrier”, an insurer licensed or otherwise authorized to
38 transact accident or health insurance under chapter 175; a non-
-39 profit hospital service corporation organized under chapter 176A;
40 a non-profit medical service corporation organized under
41 chapter 176B; a health maintenance organization organized under
42 chapter 176G; and an organization entering into a preferred
43 provider arrangement under chapter 1761. “Carrier” shall also
44 include a utilization review organization that performs review
45 functions of a health carrier.
46 “Case management”, a coordinated set of activities conducted
47 for individual patient management of serious, complicated, pro-
-48 tracted or other health conditions.
49 “Certification”, a determination by a carrier or its designee uti-
-50 lization review organization that an admission, availability of
51 care, continued stay or other health care service has been
52 reviewed and, based on the information provided, satisfies the
53 carrier’s requirements for coverage based on medical necessity,
54 appropriateness of health care setting and level of care, and
55 effectiveness.
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56 “Clinical peer”, a physician or other health care practitioner,
57 other than the physician or other health care practitioner who
58 made the initial decision, who holds a non-restricted license
59 from the appropriate professional licensing board in the
60 Commonwealth, current board certification from a specialty board
61 approved by the American Board of Medical Specialties or of the
62 Advisory Board of Osteopathic Specialists from the major areas of
63 clinical services or, for non-physician health care practitioners, the
64 recognized professional board for their specialty, who actively
65 practices in the same or similar specialty as typically manages the
66 medical condition, procedure or treatment under review and who
67 is professionally competent to provide the service which is the
68 subject of the review, and whose compensation does not directly
69 or indirectly depend upon the quantity, type or cost of the services
70 that such person approves or denies.
71 “Clinical review criteria”, the written screening procedures,
72 decisions abstracts clinical protocols and practice guidelines used
73 by the carrier to determine the medical necessity and appropriate-
-74 ness of health care services.
75 “Commissioner”, the Commissioner of the Division of
76 Insurance.
77 “Concurrent review”, utilization review conducted during
78 a patient’s hospital stay or course of treatment.
79 “Covered benefits” or “benefits”, those health care services
80 to which an insured is entitled under the terms of the health
81 benefits plan.
82 “Discharge planning”, means the formal process for deter-
-83 mining, prior to discharge from a facility, the coordination and
84 management of the care that a patient receives following
85 discharge from a facility.
86 “Facility”, an institution providing health care services or a
87 health care setting, including but not limited to hospitals and other
88 licensed inpatient centers, ambulatory surgical or treatment
89 centers, skilled nursing centers, residential treatment centers,
90 diagnostic, laboratory and imaging centers, and rehabilitation and
91 other therapeutic health settings.
92 “Health benefit plan”, a policy, contract, certificate or agree-
-93 ment entered into, offered or issued by a carrier to provide,
94 deliver, arrange for, pay for, or reimburse any of the costs of
95 health care services.
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“Health care professional”, a physician or other health care
practitioner licensed, accredited or certified to perform specified
health services consistent with law.

96
97
98

“Health care provider” or “provider”, a health care professional
or a facility.

99
100

“Health care services”, services for the diagnosis, prevention,
treatment, cure or relief of a health condition, illness, injury
or disease.

101
102
103

“Insured”, an enrollee, covered person, insured, member,
policyholder or subscriber of a carrier, including an individual
whose eligibility as an insured of a carrier in dispute or under
review, or any other individual whose care may be subject to
review by a utilization review program or entity as described
under other provisions of this chapter.

104
105
106
107
108
109

“Licensed health care provider incentive plan”, any compen-
sation arrangement between an organization and licensed health
care professional or licensed health care provider group or organi-
zation that employs or utilizes services of one or more licensed
health care professional that may directly or indirectly have the
effect of reducing or limiting services furnished to insureds of the
organization.

110
11l
112
113
114
115
116

“Licensed health care provider group”, a partnership, associa-
tion, corporation, individual practice association, or other group
that distributes income from the practice among members. An
individual practice association is a licensed health care provider
group only if it is composed of individual licensed health
care providers and has no subcontracts with licensed health care
provider groups.

117
118
119
120
121
122
123
124 “Medical necessity”, appropriate medical care, which, in the

judgment of a health care professional, conforms with generally
accepted standards of care of the medical profession, and meets
the best interests of the patient.

125
126
127
128 “Network”, a grouping of health care providers who contract

with a carrier to provide services to insureds covered by any or all
of the carrier’s plans, policies, contracts or other arrangements.

129
130
131 “Participating provider”, a provider who, under a contract with

the carrier or with its contractor or subcontractor, has agreed to
provide health care services to insureds with an expectation of
receiving payment, other than co-insurance, copayments or
deductibles, directly or indirectly from the carrier.

132
133
134
135
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136 “Person”, an individual, a corporation, a partnership, an associ-

ation, a joint venture, a joint stock company, a trust, an unincor-
porated organization, any similar entity or combination of the
foregoing.

137
138
139

“Point of service option,” a choice to be exercised by the
insured receiving benefits or coverage from medical, surgical or
hospital expenses to receive services from a non-participating
provider rather than through a network provider.

140
141
142
143

“Prospective review”, utilization review conducted prior to an
admission or a course of treatment and shall include any pre-
authorization and pre-certification requirements of a carrier or
utilization review organization.

144
145
146
147

“Retrospective review”, utilization review of medical necessity
that is conducted after services have been provided to a patient,
but does not include the review of a claim that is limited to an
evaluation of reimbursement levels, veracity of documentation,
accuracy of coding or adjudication for payment.

148
149
150
151
152

“Risk threshold”, the maximum risk to which a licensed health
care professional, licensed health care provider group or organiza-
tion that employs or utilizes services of a licensed health care pro-
fessional may be exposed under a licensed health care provider
incentive plan.

153
154
155
156
157
158 “Second opinion”, an opportunity or requirement to obtain a

clinical evaluation by a provider other than the one originally
making a recommendation for a proposed health service to assess
the clinical necessity and appropriateness of the initial proposed
health service.

159
160
161
162
163 “Substantial financial risk”, an incentive arrangement which

places the licensed health care professional, licensed health care
provider group or organization that employs or utilizes services of
a licensed health care professional at risk for amounts beyond a
risk threshold of five percent.

164
165
166
167

“Utilization review”, a set of formal techniques designed to
monitor the use of, or evaluate the clinical necessity, appropriate-
ness, efficacy, or efficiency of, health care services, procedures, or
settings. Such techniques may include, but are not limited to,
ambulatory review, prospective review, second opinion, certifica-
tion, concurrent review, case management, discharge planning or
retrospective review.

168
169
170
171
172
173
174
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“Utilization review organization”, an entity that conducts
utilization review, other than a carrier performing utilization
review for its own health benefit plans.

175
176
177

Section 2. A carrier shall be responsible for monitoring all
utilization review activities carried out by, or on behalf of, the
health carrier and for ensuring that all requirements of this chapter
and applicable regulations are met. A carrier shall also ensure that
all utilization review staff, whether employed or under contract,
are properly qualified and trained and appropriately supervised to
carry out their defined and respective responsibilities in the
utilization review program. A carrier shall establish written
qualifications and an evaluation and verification process for all
utilization review staff, whether employed or under contract, and
shall conduct periodic formal programs for ongoing training of
said staff.

178
179
180
181
182
183
184
185
186
1871 c

188
189

Whenever a carrier delegates the performance of utilization
review functions required by this chapter or applicable regulations
to a utilization review organization or other entity, the commis-
sioner shall hold the health carrier responsible for monitoring the
activities of the utilization review organization or entity with
which the health carrier contracts and for ensuring that the
requirements of this chapter and applicable regulations are met.

190
191
192
193
194
195
196

Section 3. (a) A carrier that conducts utilization review shall
prepare a written utilization review program that describes all
utilization review activities, both delegated and non-delegated, for
covered services provided. Said program document shall describe
the following:

197
198
199
200
201
202 (1) Procedures to evaluate the clinical necessity, appropriateness,

efficacy or efficiency of health services;203
204 (2) Data sources and clinical review criteria used in decision-

making;205
206 (3) The process for conducting appeals of adverse determinations
207 (4) Mechanisms to ensure consistent application of reviev

criteria and compatible decisions;208
209 (5) Data collection processes and analytical methods used in

assessing utilization of health care services;210
211 (6) Provisions for assuring confidentiality of clinical and

proprietary information;212
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213 (7) The organizational structure (e.g., utilization review com-
mittee, quality assurance or other committee) that periodically
assesses utilization review activities and reports to the carrier’s
governing body; and

214
213
216

(8) The staff position functionally responsible for day-to-day
utilization review program management.

217
218
219 (b) A carrier shall annually file its utilization review program

document, its clinical review criteria and a summary of implemen-
tation activities taken by the carrier with the commissioner.

220
221
m Section 4. (a) A carrier shall adopt clinical review criteria and

shall conduct all utilization review activities pursuant to said
clinical review criteria. Such clinical review criteria shall
be developed with the involvement of appropriate actively
practicing physicians in conformance with established and
generally accepted standards of care of the medical profession.
Alternatively, a carrier may purchase or license clinical review
criteria from qualified vendors which meet that requirements of
this chapter and applicable regulations. A carrier shall evaluate
clinical review criteria no less than annually to assure confor-
mance with established and generally accepted standards of care
of the medical profession.

223
224
225
226
227
228
229
230
231
232
233
234 (b) Utilization review shall be administered by health care

professionals who shall be directly involved in the review of all
decisions concerning covered benefits. All coverage decisions
involving the medical necessity and clinical appropriateness of
any health care service shall be made by a clinical peer.

235
236
237
238
239 (c) A carrier shall issue utilization review decisions in a timely

manner pursuant to the requirements of this chapter.240
(d) A carrier shall obtain all information required to make a uti-

lization review decision, including pertinent clinical information.
241
242
243 (e) A carrier shall have a process to ensure that utilization

reviewers apply clinical review criteria consistently.244
245 (f) A carrier shall routinely assess the effectiveness and

efficiency of its utilization review program.246
(g) A carrier’s data systems shall be sufficient to support uti-

lization review program activities and to generate management
reports to enable the health carrier to monitor and manage health
care services effectively.

247
248
249
250
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(h) If a carrier delegates any utilization review activities to a
utilization review organization, the carrier shall maintain adequate
oversight, which shall include:

251

253
(1) A written description of the utilization review organization’s

activities and responsibilities, including reporting requirements;
254
255

(2) Evidence of formal approval of the utilization review
organization by the health carrier; and

256
257

(3) A process by which the health carrier evaluates the
performance of the utilization review organization.

258
259

(i) The carrier shall coordinate the utilization review program
with other medical management activity conducted by the carrier,
such as quality assurance, credentialing, provider contracting, data
reporting, grievance procedures, processes for assessing member
satisfaction and risk management.

260
261
262
263
264

(j) A carrier shall provide access to its utilization review staff
by a toll-free number or collect call phone line for all insureds and
providers.

265
266
267

(k) When conducting utilization review, a carrier shall collect
only the information necessary to certify the admission, procedure
or treatment, length of stay, frequency and duration of services.

268
269
270
271 (1) Compensation to persons providing utilization review

services for a carrier shall not be based on any form of financial
incentive, direct or indirect, for such persons to deny medically
appropriate care or services. Compensation to any such persons
may not be based, directly or indirectly, on the quantity or type of
adverse determinations rendered.

977

273
274
275
276
277 (m) The division of insurance shall promulgate regulations to

enforce the provisions of this section.278
279 Section 5. (a) A carrier shall maintain written procedures for

making utilization review determinations and for notifying
insureds and providers acting on behalf of insureds of its proce-
dures and determinations. For purposes of this section, insured
shall include a family member, health care proxy, or other repre-
sentative designated by the insured to participate in the review
process on the insured’s behalf.

280
281
282
283
284
285
286 (b) For initial determinations, a carrier shall make the determi-

nation within two working days of obtaining all necessary infor-
mation regarding a proposed admission, procedure or service
requiring a review determination. For purposes of (his section.

287
288
289
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“necessary information” includes the results of any face-to-face
clinical evaluation or second opinion that may be required.

290
291
292 (1) In the case of a determination to certify an admission, pro-

cedure or service, the carrier shall notify the provider rendering
the service by telephone within 24 hours of making the initial cer-
tification; and shall provide written or electronic confirmation of
the telephone notification to the insureds and the provider within
two working days of making the initial certification.

293
294
295
296
297

(2) In the case of an adverse determination, the carrier shall
notify the provider rendering the service by telephone within 24
hours of making the adverse determination; and shall provide
written or electronic confirmation of the telephone notification to
the insured and the provider within one working day of making
the adverse determination.

298
299
300
301
302
303

(c) For concurrent review determinations, a carrier shall make
the determination within one working day of obtaining all neces-
sary information.

304
305
306

(1) In the case of a determination to certify an extended stay or
additional services, the carrier shall notify by telephone the
provider rendering the service within one working day of making
the certification; and shall provide written or electronic confirma-
tion to the insured and the provider within one working day after
the telephone notification. The written notification shall include
the number of extended days or next review date, the new total
number of days or services approved, and the date of admission or
initiation of services.

307
308
309
310
311
312
313
314
315
316 (2) In the case of an adverse determination, the carrier shall

notify by telephone the provider rendering the service within 24
hours of making the adverse determination; and shall provide
written or electronic notification to the insured and the provider
within one working day of the telephone notification. The service
shall be continued without liability to the insured until the insured
has been notified of the determination.

317
318
319
320
321
322

(d) The written notification of an adverse determination shall
include a substantive clinical Justification for the determination
that will meet accepted standards of medical practice, including
the clinical review criteria used to make the determination, and
the applicable database, professional treatment parameter, or other
basis for the criteria. The substantive clinical justification for the
adverse determination shall include the following elements:

323
324
325
326
327
328
329
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(1) Identification of the individual practitioners, and the licen-
sure or certification, who made the initial denial and who upheld
denial upon reconsideration;

330
331
332

(2) Identification of the specific information upon which the
denial assessment was based;

333
334

(3) Discussion of the patient’s presenting symptoms or condi-
tion, diagnosis and treatment interventions and the specific
reasons this medical evidence fails to meet the applicable criteria;

335
336
33

(4) Specification of the alternative treatment option offered by
the carrier (where applicable);

338
339

(5) Reference to and inclusion of applicable clinical practice
guidelines; and

340
341

(6) Literature citations substantiating the carrier’s arguments342
(e) A health carrier shall have written procedures to address the

failure or inability of a provider or insured to respond to reason-
able requests for information necessary for utilization review.

343
344
345

Section 6. (a) In a case involving an initial determination or a
concurrent review determination, a carrier shall give the provider
rendering the service an opportunity to request on behalf of the
insured a reconsideration of an adverse determination by the
clinical peer reviewer making the adverse determination.

346
347
348
349
350
351 (b) The reconsideration shall occur within one working day

of the receipt of the request and shall be conducted between
the provider rendering the service and the clinical peer reviewer
who made the adverse determination or a clinical peer designated
by the clinical peer reviewer if the clinical peer reviewer who
made the adverse determination cannot be available within one
working day.

353

354
155

356
35

358 (c) If the reconsideration process does not resolve the
difference of opinion, the adverse determination may be
appealed by the insured or the provider on behalf of the insured.
Reconsideration is not a prerequisite to a standard appeal or an
expedite appeal of an adverse determination.

359
360
361
362
363 Section 7. A health carrier shall annually provide a written cer-

tification to the commissioner that the utilization review program
of the health carrier or its designee complies with all applicable
state and federal laws concerning confidentiality and reporting
requirements.

364
365

366
367
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Section 8. (a) In the certificate of coverage or member hand-
book provided to insureds, a health carrier shall include a clear
and comprehensive description of its utilization review proce-
dures, including the procedures for obtaining review of adverse
determinations, and a statement of rights and responsibilities of
insureds with respect to those procedures.

368
369
370
371
372
373

(b) A health carrier shall include a summary of its utilization
review procedures in materials intended for prospective insureds.

374
375

(c) A health carrier shall print on its member materials a toll-
free telephone number to call for utilization review decisions.

376
377

Section 9. (a) A carrier offering to provide health care benefits
through a network shall also offer to provide such benefits
through a point of service option to all insureds.

378
379
380

(b) (1) A carrier may require an insured that accepts the
additional coverage under a point of service option under sub-
section (a) of this section to be responsible for the payment of
a reasonable additional cost over the amount of the premium for
the coverage offered by the carrier for the services restricted to
network providers.

381
382
383
384
385
386
387 (2) A carrier may impose reasonable cost-sharing provisions for

the point of service option based on whether the health care
services are provided through the carrier’s network or outside the
carrier’s network.

388
389
390
391 (c) A carrier may require that the insured accept or reject the

point of service option at the beginning of the term of the contract
or policy under which health care benefits are to be provided, with
the option of modifying such decision during the carrier’s open
enrollment period.

392
393
394
395
396 Section 10. (a) No specific payment of any kind which creates

substantial financial risk may be made directly or indirectly under
an incentive plan to a licensed health care professional, licensed
health care provider group or organization that employs or utilizes
services of a licensed health care professional as an inducement to
reduce, limit or delay health care services under the organization’s
contract furnished to an individual insured or group of insureds.
Indirect payment include offerings of monetary value (such as
stock options or waivers of debt) measured in the present
or future.

397
398
399
400
401
402
403
404
405
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406 (b) The commissioner shall ensure that capitation rates shall be
407 adequate so as to ensure the provision of quality medical care to
408 all individuals regardless of physical or mental health condition.
409 Section 11. Notwithstanding any other provision of this chapter,
410 a carrier shall require that an attending physician, in consultation
411 with and upon agreement by the insured, shall make decisions
412 regarding the health care of the insured, including provision of
413 durable medical equipment and lengths of hospital stay, free from
414 any undue pressure, opinion or interference exerted by the carrier
415 or any other third party, including those with financial or contrac-
-416 tual considerations.
417 Section 12. The commissioner shall promulgate reasonable
418 regulations to enforce the provisions of this chapter.

1 SECTION 37. Six months from the date of enactment of this
2 act, the division of health care finance and policy shall issue its
3 proposed methodology for the preparation of the health plan
4 report card pursuant to section 24 of chapter 118 G of the General
5 Laws. Said division shall issue the initial report card six months
6 from the announcement of the methodology and annually
7 thereafter.

This Document Has Been Printed On 100% Recycled Paper




