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HOUSE OF REPRESENTATIVES, September 30, 1997

The committee on Criminal Justice, to whom was recommitted the
petition (accompanied by bill, House, No. 4153) of Vincent A,
Pedone for legislation to provide a penalty for possession of a firearm
while under the influence of alcohol, reports recommending that the
accompanying bill (House, No. 4978) ought to pass.

For the committee.

A. STEPHEN TOBIN
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In the Year One Thousand Nine Hundred and Ninety-Seven

An Act relative to the carrying of a firearm while under the
INFLUENCE OF DRUGS OR ALCOHOL.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 269 of the General Laws, as appearing in the 1996
2 Official Edition, shall be amended by adding the following
3 section;—

4 SECTION IOVi. It shall be unlawful for a person who is under
5 the influence of intoxicating liquor or of marijuana, narcotic
6 drugs, depressants or stimulant substances, all as defined in
7 section 1 of chapter 94C or the vapors of glue to carry any
8 firearm. A license to carry a firearm pursuant to section 131 of
9 chapter 121 shall not be a defense to a violation of this section.

10 In any prosecution of a violation of the first paragraph,
11 evidence of the percentage, by weight, of alcohol in the defen-
-12 dant’s blood at the time of the alleged offense, as shown by
13 chemical test or analysis of his blood or as indicated by a
14 chemical test or analysis of his breath, shall be admissible
15 and deemed relevant to the determination of the question of
16 whether such defendant was at such time under the influence of
17 intoxicating liquor; provided, however, that if such test or analysis
18 was made by or at the direction of a police officer, it was made
19 with the consent of the defendant, the results thereof were made
20 available to him upon his request and the defendant was afforded
21 a reasonable opportunity, at his request and at his expense to have
22 another such test or analysis made by a person or physician
23 selected by him; and provided, further, that purpose of such test or
24 analysis except by physician, registered nurse or certified medical
25 technician, evidence that the defendant failed or refused to con-
-26 sent to such test or analysis shall not be admissible against him in
27 a civil or criminal proceeding.
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28 When there is no evidence presented at a civil or criminal pro-
-29 ceeding of the percentage, by weight, of alcohol in the defendant’s
30 blood, the presiding judge at a trial before a jury shall include in
31 his instructions to the jury a statement that a blood alcohol test
32 may only be administered with a person’s consent that a person

has a legal right to take or not take such a test; that there may be a
34 number of reasons why a person would or would not take such a
35 test; that there may be a number of reasons why such test was not
36 administered; that there shall be no speculation as to the reason

for the absence of the test and no inference can be drawn from the
8 fact that there was no evidence of a blood alcohol test; and that a

39 finding of guilty or not guilty must be based solely on the evi-
-40 dence that was presented in the case. If such evidence is that such
41 percentage was five one-hundredths or less, there shall be a per-
-42 missible inference that such defendant was not under the influence
43 of intoxicating liquor, and he shall be released from custody forth-
-44 with, but the officer who placed him under arrest shall not be
45 liable for false arrest if such police officer had reasonable ground
46 to believe that the person arrested had been under the influence of
47 intoxicating liquor; if such evidence is that the percentage, by
48 weight of alcohol in the defendant’s blood is more than five one-
-49 hundredths but less that eight one-hundredths there shall be no
50 permissible inference; and if such evidence is that such percentage
51 was eight one-hundredths or more, there shall be a permissible
52 inference that such defendant was under the influence of intoxi-
53 eating liquor. A certificate, signed and sworn to, by a chemist of
54 the department of public safety or by a chemist of a laboratory
55 certified by the department to the public health, which contains
56 the results of an analysis made by such chemist of the percentage
57 of alcohol in such blood shall be prima facie evidence of the per
58 centage of alcohol in such blood.
59 If the person arrested refused to submit to such test or analysis,
60 after having informed that his license or permit to carry a gun in
61 the commonwealth shall be suspended for a period of at least one
62 hundred and twenty days, but not more than one year for such
63 refusal.
64 If a person refuses to take a test under this section, the polic
65 officer shall do the following:
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(i) immediately and on behalf of the commissioner take custody
of such person’s license to carry a firearm issued by the common-
wealth;

66
67
68

(ii) provide each such person who refuses such test, on behalf
of the commissioner, with a written notice of intent to suspend, in
a format approved by the commissioner;

69
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71

The police officer before whom such refusal was made shall
immediately prepare a report of such refusal. Each such report
shall be made in a format approved by the commissioner and shall
be made under the penalties of perjury by the police officer before
whom such refusal was made. Each such report shall set forth the
grounds for the officer’s belief that the person arrested had been
carrying a firearm while under the influence of drugs or alcohol,
and shall state that such person had refused to submit to such
chemical test or analysis when requested by such police officer to
do so, such refusal having been witnessed by another person other
than the defendant. Each such report shall identify which police
officer requested said chemical test or analysis, and the other
person witnessing said refusal. Each such report shall be sent
forthwith to the commissioner along with a copy of the notice of
intent to suspend in any form, including electronic or otherwise,
that the commissioner deems appropriate. Any license to carry a
firearm confiscated pursuant to this paragraph shall be forwarded
to the commissioner forthwith. Said report shall constitute prima
facie evidence of the facts set forth therein at any administrative
hearing regarding any specified in this section.
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92 The license suspension shall become effective immediately

after the offender has received the notice of intent to suspend from
the police officer. No license shall be restored under any circum-
stances and no restricted or hardship permits shall be issued
during the suspension period imposed by this paragraph; provided,
however, that the defendant may immediately, upon the entry of a
not guilty finding or dismissal of all charges under this section,
and in the absence of any other alcohol related charges pending
against said defendant, apply for and be immediately granted a
hearing before the court which took final action on the charges for
the purpose of requesting the restoration of said license. At said
hearing, there shall be a rebuttable presumption that said license
be restored, unless the commonwealth shall establish, by a fair
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preponderance of the evidence, that restoration of said license
would likely endanger the public safety. In all such instance, the
court shall issue written findings of fact with its decision.

105
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A conviction for a violation of the second paragraph shall
revoke the license or right to carry a gun for a period of six
months if such person has not been convicted of a violation of this
section by a court of the commonwealth or any other jurisdiction
within a period of 10 years proceeding the date of the commission
of the offense for which he has been convicted. The revoked
license shall immediately be surrendered to the prosecuting officer
who shall forward the same to the police department which issued
the license to carry as well as to the municipality police depart-
ment where the defendant is domiciled and the executive office of
public safety. The reissuance of a license to carry shall be con-
trolled by the provisions of section §l3l of chapter 121.
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Where the license to carry a firearm has been revoked under the
fifth paragraph and such person has been previously convicted by
a court of the commonwealth or any other jurisdiction because of
a like violation within a period of ten years preceding the date of
the commission of the offense for which such person has been
convicted, the license to carry may not be restored by the police
department who issued the license or any other police department
in the commonwealth unless the prosecution of such person has

120
121

00

123
124
125
126
127

been terminated in favor of the
date of the conviction.

defendant until two years after the128
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Where the license to carry
said fifth paragraph and such

i firearm has been revoked under
person has been previously con-
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132 victed by a court of the commonwealth or any other jurisdiction

two times within a period of ten years preceding the date of the
commission of the offense for which such person has been con-
victed, the license to carry may not be restored by the police
department who issued the license or any other police department
in the commonwealth for the remainder of the defendant’s life
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138 unless the prosecution of such

of the defendant.
person has been terminated in favor

139
Any person whose license

paragraph shall within fifteen
140 to carry is suspended under this

days of suspension be entitled to a141
hearing before the commissioner of public safety or a designer
named by the commissioner, hereinafter referred to as the

142
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144 Commissioner, shall be limited to the following issues: (1) did the
145 police officer have reasonable grounds to believe that such person
146 had been carrying a firearm while under the influence of intoxi-

-147 eating liquor or drugs; (2) was such person placed under arrest,
148 and (3) did such person refuse to submit to such test or analysis. If
149 after such hearing, the commissioner finds on any one of the said
150 issues in the negative, the commissioner shall forthwith reinstate
151 such license to carry. The commissioner shall create and preserve
152 a record at said hearing for judicial review. Within 30 days of the
153 issuance of the final determination by the registrar following a
154 hearing under this paragraph, a person aggrieved by the deter-

-155 mination shall have the right to file a petition in the district court
156 for the judicial district in which the offense occurred for judicial
157 review. The filing of a petition for judicial review shall not stay
158 the revocation or suspension. The filing of a petition for judicial
159 review shall be heard as soon as possible following the submis-

-160 sion of said request, hut not later than 30 days following the sub-
-161 mission thereof. Review by the court shall be on the record
162 established at the hearing before the commissioner. If the court
163 finds that the department exceeded its constitutional or statutory
164 authority, made an erroneous interpretation of the law, acted in an
165 arbitrary and capricious manner, or made determination which is
166 unsupported by the evidence in the record, the court may reverse
167 the commissioner’s determination.
168 A defendant convicted of a violation of this section shall be
169 punished by a fine of not more than $5,000.00 and not less than
170 one year in prison.
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