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February 11, 1998

To the Honorable Senate and House of Representatives:

I am filing today for your consideration the attached legislative proposal entitled, '‘An Act 
Protecting Elders and Consumers Receiving Health Care Services in the Home.”

Elderly and disabled persons receiving health care services in their homes are among the 
most vulnerable of the state’s health care consumers. As the health care industry increases its 
reliance on home care, the number of people depending on home health care companies is 
increasing. This bill will protect the elderly and others receiving home health care services by 
requiring that all home health care companies be licensed by the Department of Public Health. 
Currently, only home health care companies that participate in the Medicare program are 
regulated. Under this proposal, only those companies that meet certain quality standards set by 
DPH will be eligible for licensure.

The bill also mandates that home health care workers report to DPH instances of 
suspected patient abuse, neglect, or misappropriation of patient property, and requires that DPH 
investigate all such allegations. In addition, it requires DPH to maintain a registry of “bad apple” 
nurse aides and home health care workers who DPI I finds are responsible for patient or nursing 
home resident abuse, neglect, or mistreatment, or misappropriation of a patient’s or resident's 
property. The bill requires that home health care companies and nursing homes consult the 
registry before hiring an applicant, and prohibits the hiring of anyone who has a negative finding 
in the registry. Information in the registry w ill be open to the public.

To protect nursing home residents, the bill requires nursing homes to conduct a criminal 
record check before hiring an individual in a position in which the person would have the 
potential for contact with residents or will have access to residents tiles. I his requirement 
already applies to home health care companies.

This bill is an important step in increasing the protections afforded to some of the 
Commonwealth’s most vulnerable citizens. I urge your prompt and favorable consideration ol 
this proposal.
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In the Year One Thousand Nine Hundred and Ninety-Eight.

A n A c t  p r o t e c t i n g  e l d e r s  a n d  c o n s u m e r s  r e c e i v i n g  h e a l t h  care

SERVICES IN THE HOME.

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority o f the same, as follows:

1 SECTION 1. Chapter 6 of the General Laws, as appearing in
2 the 1996 Official Edition, is hereby amended by striking out sec-
3 tion 172C and inserting in place thereof the following section:—
4 Section 172C. For purposes of this section, the following words
5 shall, unless the context requires otherwise, have the following
6 meanings:—
7 “Elderly person”, an individual who is 60 years of age or over.
8 “Disabled person”, a person between the ages of 18 and 59,
9 inclusive, who is mentally retarded, as defined by section one of

10 chapter 123B, or who is otherwise mentally or physically disabled
11 and as a result of such mental or physical disability is wholly or
12 partially dependent on others to meet his daily living needs.
13 “Facility”, any entity licensed pursuant to the provisions of
14 Section 71 of Chapter 111 of the General Laws.
15 Notwithstanding the provisions of section 172, criminal
16 offender record information shall be available to any of the
17 following entities which employ, accept as a volunteer or refer for
18 employment to a client any individual who will provide care,
19 treatment, education, training, transportation, delivery of meals,
20 instruction, counseling, supervision, recreation or other services in
21 a home, facility or in a community based setting for any elderly
22 person or disabled person or who will have any direct or indirect
23 contact with such elderly or disabled persons or access to such
24 persons’ files:
25 (1) any agency which provides homemaker, home health aide,
26 companion or other community based services to elderly persons
27 or disabled persons in home or community based settings,
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28 including, but not limited to home health agencies certified under
29 Title XVIII of the Social Security Act;
30 (2) a home care corporation established pursuant to the provi-
31 sions of chapter 19A;
32 (3) any facility licensed under the provisions of section 71 of
33 chapter 111;
34 (4) a municipality; or
35 (5) any other entity receiving federal, state or local funds.
36 Such entities shall obtain all available criminal offender record
37 information concerning any such individual from the criminal his-
38 tory systems board prior to employing such individual, accepting
39 such individual as a volunteer or referring such individual for
40 employment to an elderly or disabled person. Any entity obtaining
41 information under this section shall not disseminate such informa-
42 tion for any purpose other than to further the protection of the
43 elderly or the disabled.

1 SECTION 2. Chapter 111 of the General Laws, as appearing in
2 the 1996 Official Edition, is hereby amended by inserting the
3 following new section:—
4 Section 71 C. The department of public health shall, after a
5 public hearing, promulgate regulations for the licensing and con-
6 duct of home health agencies. For the purpose of this section,
7 home health agency shall mean any organization, business entity,
8 or subdivision thereof, whether public or private, whether oper-
9 ated for profit or not, which is engaged in providing, directly or

10 through contract arrangement, one or more of the following:
11 nursing services, home health aide services, or other therapeutic
12 and related services which may include, but shall not be limited
13 to, physical and occupational therapy, speech pathology, nutri-
14 tional services, and medical social services to persons in their
15 places of residence. For the purpose of this section, home health
16 aide services shall mean basic hands-on personal care, including
17 simple procedures as delegated by and performed under the super-
18 vision of nurses or therapists, and assistance with the activities ol
19 daily living, such as, bathing, dressing, ambulation, eating, toi-
20 leting, and assistance with self-medication. For purposes ol this
21 section, home health agency shall not include an individual personal
22 care attendant or licensed or registered health care professional
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who provides services in the patient’s place of residence and who 
is employed directly by the patient, his family or other representa
tive of the patient.

No person shall operate a home health agency in the common
wealth without a license issued by the department. The depart
ment shall issue for a term of two years, and shall renew for like 
terms, a license to any person or organization that it deems 
responsible and suitable to establish or maintain a home health 
agency which meets the requirements of the department estab
lished in accordance with its regulations. Said licenses shall be 
subject to suspension, revocation or refusal to renew for cause. 
The department shall determine the fee for the license and 
its renewal.

The department or its agents may visit, inspect and have access 
at any time to all records of any home health agency subject to 
licensure under this section.

The regulations promulgated by the department pursuant to this 
section shall include, but not be limited to, the following subjects: 
patients’ rights, employment reference checks by home health 
agencies, staff qualifications, and training and testing for individ
uals providing home health aide services. The department shall 
have the authority to deem that home health agencies certified 
under Title XVI11 of the Social Security Act, as amended, meet 
the licensure requirements. Licensure standards shall be based on 
the criteria required for certification under Title XVIII of the 
Social Security Act, as amended, where determined to be appro
priate by the department.

SECTION 3. Sections 72F through 72L of chapter 111 of the 
General Laws, as appearing in the 1996 Official Edition, are 
hereby amended by striking out said sections in their entirety and 
inserting in place thereof the following seven sections:—

Section 72F. In sections 72F to 72L, inclusive, the following 
words shall have the following meanings:—

“Abuse”, the willful infliction of injury, unreasonable confine
ment, intimidation, including verbal or mental abuse, or punish
ment with resulting physical harm, pain or mental anguish.

“Facility”, any entity required to be licensed under section 71.
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11 “Home health aide”, an employee of a home health agency or a
12 hospice program who provides home health aide services to
13 patients in their places of residence.
14 “Home health aide services”, basic hands-on personal care,
15 including simple procedures as delegated by and performed under
16 the supervision of nurses or therapists, and assistance with the
17 activities of daily living, such as bathing, dressing, ambulation,
18 eating, toileting and assistance with self-medication.
19 “Home health agency”, any organization, business entity, or
20 subdivision thereof, whether public or private, whether operated
21 for profit or not, which is engaged in providing, directly or
22 through contract arrangement, one or more of the following:
23 nursing services, home health aide services, or other therapeutic
24 and related services which may include, but shall not be limited
25 to, physical and occupational therapy, speech pathology, nutri-
26 tional services, and medical social services to patients in their
27 places of residence.
28 “Homemaker”, an employee hired by a homemaker agency,
29 home health agency or a hospice program to perform homemaking
30 services for patients in their places of residence, including the
31 essential nutritional and environmental needs of the individual,
32 such as meal preparation, cleaning, laundry and tasks which gen-
33 erally do not involve basic hands-on personal care.
34 “Homemaker agency”, any entity that hires homemakers to pro-
35 vide homemaker services to sick, infirm or disabled persons in
36 their places of residence.
37 “Hospice program”, any entity required to be licensed under
38 section 57D or any hospice service of a hospital licensed under
39 section 51.
40 “Misappropriation of patient or resident property”, the delib-
41 erate misplacement, exploitation, or wrongful temporary or per-
42 manent use of a patient’s or resident’s belongings or money
43 without the patient’s or resident’s consent.
44 “Mistreatment”, the use of medications or treatments, isolation,
45 or physical or chemical restraints which harms or is likely to harm
46 the patient or resident.
47 “Neglect”, failure to provide goods and services necessary to
48 avoid physical harm, mental anguish or mental illness.
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“Nurse aide”, any individual who is employed by a facility, 
who provides nursing or nursing-related services to residents, and 
who is not a licensed health professional.

“Patient”, an individual who receives health, homemaker, per
sonal care, hospice services or services from a temporary nursing 
service agency in his place of residence from a personal care 
attendant or from an individual employed by a home health 
agency, a homemaker agency, a hospice program or a temporary 
nursing service agency.

“Personal care attendant”, an individual who is employed 
directly by a patient, family member or other representative of the 
patient to provide personal care services to the patient in his place 
of residence.

“Personal care services”, home health aide services provided to 
patients in their places of residence.

“Resident”, an individual who resides in a long term care 
facility licensed under section 71.

“Temporary nursing service agency”, any entity required to be 
registered pursuant to section 72Y.

“Temporary nursing service worker”, an individual hired by a 
temporary nursing service agency for placement in a facility, 
home health agency, homemaker agency or hospice program.

Section 72G. Any physician, medical intern or resident, physi
cian assistant, registered nurse, licensed practical nurse, nurse 
aide, orderly, home health aide, hospice worker, homemaker, per
sonal care attendant, temporary nursing service worker, adminis
trator, responsible person, medical examiner, dentist, optometrist, 
optician, chiropractor, podiatrist, coroner, police officer, speech 
pathologist, audiologist, social worker, pharmacist, physical or 
occupational therapist, or health officer, paid for caring for a 
patient or a resident, who has reasonable cause to believe that a 
patient or resident has been abused, mistreated or neglected, or 
had property misappropriated, shall immediately report such 
abuse, mistreatment, neglect, or misappropriation of patient or 
resident property to the department by electronically transmitted 
report, by facsimile, or by oral communication, and, if by oral 
communication, by making a written report within 48 hours after 
such oral communication. Any such person so required to make 
such oral and written reports w'ho fails to do so shall be punished 
by a fine of not more than $1,000.
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89 In addition to those persons required to report pursuant to this
90 section, any other person may make such a report if any such
91 person has reasonable cause to believe that a patient or resident
92 has been abused, mistreated, neglected, or had property misappro-
93 priated. Any person making an oral or written report pursuant to
94 this section shall not be liable in any civil or criminal action by
95 reason of such report if it was made in good faith. In a civil action
96 commenced against a person making such report, if the court finds
97 in favor of the defendant, the court shall order the plaintiff to pay
98 the defendant reasonable costs and expenses, including, but not
99 limited to, attorneys fees, lost wages and court costs.

100 No facility, home health agency, homemaker agency, hospice
101 program or temporary nursing service agency shall discharge, or
102 in any manner discriminate or retaliate against, any person who, in
103 good faith, makes such a report, or testifies, or is about to testify
104 in any proceeding about the abuse, mistreatment, or neglect of a
105 patient or resident, or the misappropriation of a patient’s or resi-
106 dent’s property. A facility, home health agency, homemaker
107 agency, hospice program or temporary nursing service agency
108 which discharges, discriminates or retaliates against such a person
109 shall be liable to the person so discharged, discriminated or retali-
110 ated against, for treble damages, costs and attorneys fees.
111 Said written reports shall contain the following information
112 where applicable: the name and gender of the patient or resident;
113 the home address of the patient; the name and address of the
114 facility in which the resident resides; the name and address of the
115 home health agency, homemaker agency, hospice program or tern-
116 porary nursing service agency; the age of the patient or resident, if
117 known to the reporter; the name and address of the reporter and
118 where said reporter may be contacted; any information relative to
119 the nature and extent of the abuse, mistreatment, neglect, or mis-
120 appropriation of patient or resident property; and, if known to the
121 reporter, any information relative to prior abuse, mistreatment, or
122 neglect of such patient or resident, or misappropriation of the
123 patient’s or resident’s property; the circumstances under which the
124 reporter became aware of the abuse, mistreatment, neglect or mis-
125 appropriation of property; if known to the reporter, whatever
126 action, if any, was taken to treat or otherwise assist the patient or
127 resident; any other information which the reporter believes might
128 be helpful in establishing the cause of such abuse, mistreatment,
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neglect, or misappropriation of property and the person or persons 
responsible therefor; and such other information as may be 
required by the department.

Any privilege established by sections 20 or 20B of chapter 233, 
by court decision or by professional code relating to the exclusion 
of confidential communications and the competency of witnesses, 
may not be invoked in any civil action arising out of a report 
made pursuant to this section.

Section 72H. The department shall, subject to appropriation:
(1) notify the attorney general forthwith upon receipt of an oral 

or written report made under the provisions of section 72G;
(2) investigate and evaluate the information reported in said 

reports. Said investigation and evaluation shall be made within 24 
hours if the department has reasonable cause to believe the 
patient’s or resident’s health or safety is in immediate danger from 
further abuse or neglect, and within seven days for all other such 
reports. The investigation shall include a visit to the facility, the 
home health agency, the homemaker agency, the hospice program, 
the temporary nursing service agency and/or the home of the 
patient, an interview with the patient or resident allegedly abused, 
mistreated or neglected, or whose property was allegedly misap
propriated, a determination of the nature, extent, and cause or 
causes of the injuries, the identity of the person or persons respon
sible therefor, and all other pertinent facts Such determinations 
and evaluations shall be in the form of a written report;

(3) evaluate the environment of the facility named in the report 
and make a written determination of the risk of physical or emo
tional injury to any other residents in the same facility;

(4) forward a copy of the department’s written report to the 
attorney general within a reasonable time after a case has been 
investigated;

(5) if it has reasonable cause to believe that a patient or resi
dent has died as a result of abuse, mistreatment or neglect, imme
diately report said death to the attorney general, the district 
attorney for the county in which such death occurred, and to the 
medical examiner as required by section three of chapter 38;

(6) promulgate such regulations as may be necessary to imple
ment the provisions of sections 72F through 721.
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167 Section 721. The department shall, subject to appropriation,
168 maintain a file of the written reports prepared pursuant to sec-
169 tions 72G and 72H. Both the report submitted by the mandatory or
170 non-mandatory reporter to the department and the report prepared
171 by the department following its investigation shall be confidential.
172 The patient or resident, or his counsel, the reporting person or
173 agency, the appropriate professional board of registration, or a
174 social worker assigned to the case may, upon written request, and
175 upon the approval of the commissioner, receive a copy of the
176 department’s written report.
177 The department’s written report shall not be made available to
178 any persons other than those enumerated in this section without
179 the written, informed consent of the patient or resident, or the
180 written approval of the commissioner, or an order of a court of
181 competent jurisdiction.
182 The reports prepared by the department shall contain no identi-
183 fying information relating to any patient or resident.
184 Any person who causes any information which is contained in
185 the department’s files maintained pursuant to this section to be
186 released without authorization to persons or agencies other than
187 those specified in this section shall be punished by a fine of not
188 more than SI,000 or by imprisonment for not more than two and
189 one-half years, or both.
190 Section 72J. The department shall, subject to appropriation,
191 establish and maintain a registry of all nurse aides who have met
192 the federal requirements for competency contained in 42 U.S.C.
193 §1396r, as most recently amended, and have been certified as
194 nurse aides for employment in a facility. A facility may not hire or
195 employ, on a paid or unpaid basis, whether on a temporary or per-
196 manent basis, any nurse aide who is not listed in said registry as
197 having demonstrated competency as defined by department regu-
198 lations.
199 The registry shall also contain specific documented findings by
200 the department of patient or resident abuse, mistreatment, neglect or
201 misappropriation of patient or resident property involving: (1) a
202 nurse aide listed on the registry, (2) a home health aide, (3) a home-
203 maker, (4) a hospice worker, (5) a personal care attendant, or (6) a
204 temporary nursing service worker as well as any brief statement of
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the individual disputing the findings. In the case of inquiries to the 
registry concerning a nurse aide, a home health aide, a home
maker, a hospice worker, a personal care attendant, or a temporary 
nursing service worker, any information disclosed concerning 
such a finding shall also include disclosure of any such statement 
in the registry relating to the finding or a clear and accurate sum
mary of such a statement.

The information contained in the registry shall be available to 
all requesters. All facilities, home health agencies, homemaker 
agencies, hospice programs and temporary nursing service agen
cies shall be required to contact the registry prior to hiring an 
employee to ascertain if there is any finding of patient or resident 
abuse, mistreatment, neglect or misappropriation of patient or res
ident property against a nurse aide, home health aide, homemaker, 
hospice worker, personal care attendant or temporary nursing 
service worker. A facility, home health agency, hospice program, 
homemaker agency or temporary nursing service agency may not 
hire any individual whose name appears in the registry with a 
finding of patient or resident abuse, mistreatment, neglect, or mis
appropriation of patient or resident property.

The department shall, after notice to the nurse aide, home 
health aide, homemaker, hospice worker, personal care attendant 
or temporary nursing service worker involved in an allegation of 
patient or resident abuse, mistreatment, neglect or misappropria
tion of patient or resident property, and a reasonable opportunity 
for a hearing for the individual to rebut allegations, make a 
finding as to the accuracy of the allegations. If the department 
finds that a nurse aide, home health aide, homemaker, hospice 
worker, personal care attendant or temporary nursing service 
worker has abused, mistreated or neglected a patient or resident or 
misappropriated patient or resident property, the department shall 
notify the nurse aide, home health aide, homemaker, hospice worker, 
personal care attendant or temporary nursing service worker and his 
employer and the registry of such finding. The department shall not 
make a finding that an individual has neglected a patient or resident 
if the individual demonstrates that such neglect was caused by fac
tors beyond the control of the individual.

The registry shall not contain the names of licensed or registered 
professionals. Findings of patient or resident abuse, mistreatment,
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244 neglect, or misappropriation of resident or patient property against
245 a licensed or registered professional shall be referred to the appro-
246 priate board of registration as provided in section 72L.
247 The department shall promulgate such regulations as may be
248 necessary to implement the provisions of this section. Such regu-
249 lations shall include the penalties and remedies that may be
250 imposed against individuals found to have abused, mistreated or
251 neglected a patient or resident, or to have misappropriated patient
252 or resident property, and the conditions under which such a
253 finding against an individual may be removed from the registry.
254 Section 72K. The attorney general may recover a civil penalty
255 of not more than $2,500 if any person abuses, mistreats, or
256 neglects a patient or resident or misappropriates patient or resident
257 property. Any action brought by the attorney general pursuant to
258 this section shall be exempt from the provisions of section 60B of
259 chapter 231. This provision does not exclude any actions brought
260 by the attorney general or a private party pursuant to chapter 93A
261 or to any action by the department pursuant to this chapter.
262 Section 72L. Upon a finding by the department of patient or
263 resident abuse, mistreatment, neglect or misappropriation of
264 patient or resident property, or failure to report such instances by a
265 licensed or registered professional, the department or the attorney
266 general shall notify the appropriate board of registration as pro-
267 vided in chapter 112. If a licensed or registered professional has
268 abused, mistreated or neglected a patient or resident, or misappro-
269 priated patient or resident property, or has failed to report such
270 instances, the appropriate board shall take any necessary discipli
271 nary action, including suspending or revoking such person’s
272 license as provided in section 61 of chapter 1 12 subject to the pre-
273 scribed procedures.

1 SECTION 4. Chapter 111 of the Massachusetts General Laws, as
2 appearing in the 1996 Official Edition, is hereby amended by
3 inserting after section 72Y the following new section:—
4 Section 72Z. All facilities, home health agencies, homemaker
5 agencies, hospice programs, or temporary nursing service agencies,
6 and their respective directors, employees or consultants shall be 
2 immune from any liability associated with compliance under sec- 
8 tions 72F through 72L.
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A facility, home health agency, homemaker agency, hospice 
program or temporary nursing service agency, as defined in 
section 72F, which is asked to provide an employment reference 
with respect to a named individual who either is working for, or 
has worked for, said facility, home health agency, homemaker 
agency, hospice program or temporary nursing service agency 
shall not be liable for disclosing information related to the named 
individual’s employment history, including an assessment of 
whether the named individual is suited to provide services to any 
resident or patient, unless it is alleged and proven that the infor
mation disclosed was false and disclosed with knowledge that the 
information was false.

SECTION 5. Section 2 of this act shall take effect 120 days 
after passage of this act.
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