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February 20, 1998

To the Honorable Senate and House ofRepresentative

I am filing today for your consideration the attached legislative proposal entitled
An Act to Protect the Commonwealthfrom Paying Excessive Attorneys’ Fees.”

As you know, the Commonwealth is engaged in litigation with tobacco companies
to recover the billions of dollars that tobacco-related diseases have cost the taxpayers. I
fully support this effort. However, it has come to my attention that the private attorneys
representing the Commonwealth in this case stand to receive twenty-five percent of any
recovery ultimately obtained from the tobacco companies. If current projections ofa five
billion dollarrecovery hold, that will mean attorneys’ fees of over a billion dollars.
Attorneys’ fees of this magnitude are unconscionable and, if paid, will mean the loss of
hundreds of millions of dollars that should be going to the benefit of the taxpayers to
protect the public health.

This bill will ensure that lawyers representing the Commonwealth on a contingent
fee basis are compensated fairly but do not walk away with the store. The bill provides

at attorneys may not be paid more than one percent of the portion of any recovery that
:ceeds one hundred million dollars. The bill also allows the trial court to review any fee

award in which the one percent limitation applies to ensure that the fee is not excessive
and it allows the court to reduce the fee to any amount it deems reasonable.

This bill allows a reasonable return on the time and effort that lawyers
representing the Commonwealth invest in cases such as this one, but it will also make
sure that we do not squander funds that rightfully belong to the taxpayers. I urge your
prompt and favorable consideration of this important legislation.

Respectfully submitted
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In the Year One Thousand Nine Hundred and Ninety-Eight

An Act to protect the commonwealth from paying excessive
ATTORNEYS’ FEES.

Be it enacted by the Senate and House of Representatives in General
7ourt assembled, and by the authority ofthe same, asfollows:

1 SECTION 1. Chapter 29 of the General Laws is hereby
2 amended by adding after section 29E the following new
3 section;—

4 Section 29EV2. (a) In any case in which attorneys representing
5 the commonwealth or any state agency are paid pursuant to a con-
-6 tingent fee agreement or other arrangement whereby the attor-
7 neys’ compensation is determined by reference to the amount
8 recovered, the compensation paid to such attorneys based on the
9 portion of the amount recovered that exceeds $100,000,000 shall
0 not exceed one per cent of such portion. This section shall apply

1 regardless of whether the recovery is by settlement, judgment, or
otherwise

3 (b) In any case in which subsection (a) applies, the trial court
4 shall hold a hearing to determine whether the fees awarded are
5 reasonable. In making its determination, the trial court shall con-
6 sider the number of hours reasonably expended and the average
7 hourly rates in the attorneys’ community for similar work by
8 attorneys of the same years’ experience, and may modify such
9 rates if good reason appears for doing so. In determining whether
10 such good reason exists, the court shall consider the attorneys
11 skill, the preclusive effect of the case on the attorneys’ ability to
12 take other work, the contingency of the outcome, the unusual time
13 pressures involved in the litigation, the attorneys’ experience,
14 ability, and reputation, the undesirability of being associated with
15 the case, the length of the professional relationship between the
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?6 litigant and counsel, and awards in similar cases. The trial court

27 may order fees to be paid in any amount it deems reasonable; pro-
-28 vided, that such fees shall not exceed the amount permissible
29 under subsection (a).

1 SECTION 2. This act shall apply to all cases filed or pending
2 on or after the effective date of this act.
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