
No. 5483

HOUSE OF REPRESENTATIVES, April 30, 1998

The committee on Taxation, to whom was recommitted the petition
(accompanied by bill, House, No. 2225) of Kevin G. Honan relative
to promoting job growth under the income tax laws of the
Commonwealth, reports recommending that the accompanying bill
(House, No. 5483) ought to pass.

For the committee

PETER J. LARKIN.
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In the Year One Thousand Nine Hundred and Ninely-Eichl

An Act relative to promoting job growth in the commonwealth.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 6 of chapter 62, as appearing in the 1996
2 Official Edition, is hereby amended by adding the following sub-
-3 section:—
4 (h)(1) As used in this subsection, the following words shall,
5 unless the context requires otherwise, have the following
6 meaning:

7 “Administration services”, include, but are not limited to,
8 clerical, fund or shareholder accounting, participant record
9 keeping, transfer agency, bookkeeping, data processing, custodial,

10 internal auditing, legal and tax services performed for a regulated
11 investment company or employee benefit plan, but only if the
12 provider of such service or services during the taxable year in
13 which such service or services are provided also provides or
14 is affiliated with a person that provides management or distribu-
-15 tion services to any regulated investment company or employee
16 benefit plan.
17 “Affiliate”, the meaning set forth in 15 USC section
18 a-2(a)(3)(C), as may be amended from time to time.
19 “Allocable share”, a fraction, the numerator of which shall be
20 the mutual fund company’s income allocated to the taxpayer and
21 the denominator of which shall be the mutual fund company’s
22 total income.
23 “Base period employment level,” as defined as set forth in sub-
-24 section (m)(l) of section thirty-eight of chapter sixty-three, deter-
-25 mined as if the company were a corporation doing business in the
26 commonwealth.
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27 “Distribution services”, include, but are not limited to, the
28 services of advertising, servicing, marketing or selling shares of a
29 regulated investment company or providing such services to an
30 employee benefit plan but in the case of advertising, servicing or
31 marketing shares, only where such service is performed by a
32 person who is, or in the case of a close-end company was, either
33 engaged in the service of selling regulated investment shares or
34 selling management services to an employee benefit plan or affili-
-35 ated with a person that is engaged in the service of selling regu-
-36 lated investment company shares or management services to an
37 employee benefit plan. Except in the case of a closed-end corn-
-38 pany, such service of selling shares must be performed pursuant to
39 a contract entered into pursuant to 15 USC section als(b), as from
40 time to time amended, or an investment management contract
41 entered into directly or indirectly with an employee benefit plan.
42 “Hypothetical tax”, the product of the following less certain
43 credits;

44 (i) the rate of tax contained in clause two of subsection (a) of
45 section thirty-two of chapter sixty-three; and
46 (ii) the portion of the net income as defined in section seven-
-47 teen of chapter sixty-two for the taxable year that is apportioned
48 to Massachusetts.
49 Those tax credits that would have been available to the mutual
50 fund service company if it had been organized as a corporation
51 subject to tax under chapter sixty-three shall be used to reduce the
52 above amount. For purposes of this subsection, the amount of net
53 income apportioned to Massachusetts shall be determined using
54 the three factor apportionment formula contained in subsection (c)
55 of section thirty-eight of chapter sixty-three.
56 “Hypothetical property tax”, the difference between the amount
57 of property tax actually paid by the mutual fund service company
58 pursuant to all applicable sections of chapter fifty-nine for the tax-
-59 able year, after any and all abatements allowed, and the product of
60 the following; (i) the value of the mutual fund service corpora-
-61 tion’s personal property owned on January first of the taxable year
62 and located in Massachusetts; multiplied by (ii) the rate of tax
63 contained in clause one of subsection (a) of section thirty-two of
64 chapter sixty-three as modified by section thirty-one B of chapter
65 sixty-three.
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“Management services” include, but are not necessarily limited66

to, the rendering of investment advice directly or indirectly, to
a regulated investment company or employee benefit plan, making
determinations as to when sales and purchases of securities are to
be made on behalf of a regulated investment company or
employee benefit plan, or the selling or purchasing of securities
constituting assets of a regulated investment company or
employee benefit plan, and related activities, but only where such
activity or activities are performed: (i) pursuant to a contract with
the regulated investment company entered into pursuant to 15
USC section a-15(a), as from time to time amended, or an invest-
ment management contract entered into directly or indirectly with
an employee benefit plan; or (ii) on behalf of a person that is affil-
iated with a person that has entered into such contract with a regu-
lated investment company or employee benefit plan.
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“Mutual fund service company”, any company doing business
in the commonwealth which is organized as a general partnership,
a limited partnership, a limited liability partnership, a limited lia-
bility company, or as any other type of entity, other than a corpo-
ration subject to tax under chapter sixty-three, and which derives
more than 50% of its gross income from the provision directly or
indirectly, of management, distribution or administration services
for or on behalf of a regulated investment company or employee
benefit plan and from trustees, sponsors and participants
of employee benefit plans which have accounts in a regulated
investment company, a common trust fund or a common invest-
ment fund.
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“Qualified employee in this commonwealth”, as defined as set
forth in subsection (rn)(l) of section thirty-eight of chapter sixty-
three, determined as if the company were a corporation doing
business in the commonwealth.
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“Qualified employees worldwide”, as defined as set forth in
subsection (m)(l) of section thirty-eight of chapter sixty-three,
determined as if the company were a corporation doing business
in the commonwealth.
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(h)(2)(i) Subject to the limitations contained herein, a credit
is hereby granted against the tax imposed by this Chapter
equal to the taxpayer’s allocable share multiplied by the hypo-
thetical property tax. In order to receive this credit, such
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105 mutual fund service company must satisfy the requirements of
106 paragraphs (h)(3) and (4).
107 (ii) The credit provided in paragraph (i) above shall not, in any
108 taxable year, exceed thirty percent of the hypothetical tax of such
109 mutual fund service company for such taxable year.
110 (iii) Any amount which would have been allowed as a credit
111 under paragraph (i) but for the limitation of paragraph (ii) shall
112 be carried forward until utilized for up to five subsequent
113 years and shall be treated as personal property taxes paid in sub-
-114 sequent years.
115 (h)(3) A mutual fund service company satisfies the require-
-116 ments of this paragraph if its employment level for the taxable
117 year equals or exceeds the job commitment level for such taxable
118 year as set out in subsection (in)(1) of section thirty-eight of
119 chapter sixty-three of the Massachusetts General Laws, as deter-
120 mined as if the company were a corporation doing business in the
121 Commonwealth.
122 (h)(4) A mutual fund service company satisfies the require-
-123 ments of this paragraph if it submits, as part of its tax return, a
124 report, with such supporting documentation as the commissioner
125 may require, containing the following:
126 (i) the number, nature and aggregate wages of the qualified
127 employees in this commonwealth and qualified employees world-
-128 wide as of the end of the taxable year and the number of jobs
129 added or lost as compared to the previous taxable year;
130 (ii) the number of qualified employees in this commonwealth
131 as of the last day of the taxable year sorted by place of employ-
-132 ment;
133 (iii) the base period employment level;
134 (iv) the volume of sales attributable to this commonwealth and
135 worldwide;
136 (v) the taxable income in this commonwealth
137 (vi) new assets under management in this commonwealth and
138 worldwide;
139 (vii) the median income of all its qualified employees in this
140 commonwealth and of all its qualified employees worldwide; and
141 (viii) total property taxes paid by the mutual fund service corn-
-142 pany, listed separately by city or town and further listed separately
143 as real or personal.
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44 The information provided by each individual mutual fund
45 service company shall be treated as confidential under the provi-
-46 sions of section twenty-one of chapter sixty-two C. Said informa-
-47 tion shall be used by the commissioner of revenue to prepare a
48 comprehensive annual report setting forth the changes in the
49 aggregate from the previous taxable year for each of the items
50 listed above. The commissioner’s report shall also set forth any
51 recommendations the commissioner may have for any amend-
-52 ments to the provisions of this section, and the reasons for any
53 such recommendations. The commissioner’s report shall be filed
54 by October first of each year with the clerk of the senate and the
55 clerk of the house or representatives who shall forward the same
56 to the respective committees on ways and means and the joint
57 committee on taxation.
58 (h)(5) The commissioner of revenue shall promulgate regulations
59 implementing the provisions of this subsection.

1 SECTION 2. Section 5 of chapter 264 of the Acts of 1996
2 is hereby amended by adding to the end of the first sentence the
3 following:— and by section one of chapter of the acts of nine-
-4 teen hundred and ninety-eight.

1 SECTION 3. Subject to the provisions contained herein, the
2 provisions of section one of this act shall take effect as of July
3 first, nineteen hundred and ninety-seven. For tax years beginning
4 before July first, nineteen hundred and ninety-seven and ending
5 on or after July first, nineteen hundred and ninety-seven, the
6 hypothetical property tax shall be the hypothetical property tax as
7 calculated pursuant to the definition contained in section one mul-
-8 tiplied by a fraction. The numerator of the fraction shall be the
9 number of days in such taxable year on or after July first, nineteen
10 hundred and ninety-seven and the denominator shall be the total
11 number of days in such taxable year.

12 The provisions of section two of this act shall take effect as of
13 January first, nineteen hundred and ninety-seven.
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