
HOUSE No. 5720

®})c Commontoealtt) of fflassacfjusetts

HOUSE OF REPRESENTATIVES, July 20, 1998.

The committee on Transportation, to whom was referred the 
message from His Honor the Lieutenant-Governor, Acting Governor, 
recommending legislation relative to the development of the Route 3 
North transportation improvement (House, No. 5487), reports recom
mending that the accompanying bill (House, No. 5720) ought to pass.

For the committee,

JOSEPH C. SULLIVAN.
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®fje CoimnonlDcaltl) of itlassactjusetts

In the Year One Thousand Nine Hundred and Ninety-Eight.

A n A c t  r e l a t i v e  t o  t h e  d e v e l o p m e n t  o f  t h e  r o u t e  3 n o r t h

TRANSPORTATION IMPROVEMENT PROJECT.

] Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to immediately provide for an accel-
3 erated transportation development and improvement program for
4 the commonwealth, therefore it is hereby declared to be an
5 emergency law, necessary for the immediate preservation of the
6 public convenience.

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Definitions. As used in this act, the following
2 terms shall have the following meanings, unless the context
3 clearly requires otherwise:
4 “Department”, the department of highways.
5 “Developer”, the private entity selected to design, build, and
6 operate Route 3 North and the project, as defined, which private
7 entity may be comprised of, but not limited to, a civil engineering
8 firm, a highway construction firm, a financial services firm, a law
9 firm, and a consulting firm.

10 “Development Agreement”, the agreement entered into between
11 the developer and the department, pursuant to section 4 of this act.
12 “Project”, the study, planning, design, construction, reconstruc-
13 tion, operation, and maintenance of Route 3 North in accordance
14 with the terms of the agreement reached pursuant to section 4 of
15 this act.
16 “Route 3 North” and “facility”, that portion of state highway
17 route 3, approximately 21 miles in length, extending from and
18 including its interchange with interstate highway route 95 in the
19 town of Burlington north to the commonwealth’s border with the
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20 state of New Hampshire, including but not limited to its
21 interchanges with other highways and roads, bridges, and other
22 facilities.
23 “Secretary”, the secretary of the executive office of transportation
24 and construction or his designee.

1 SECTION 2. Solicitation Of Proposals. Notwithstanding the
2 provisions of chapters 30, 30B and 149 of the General Laws, or
3 any other general or special law to the contrary, the secretary may
4 solicit proposals from, and negotiate and authorize the department
5 to enter into a development agreement with, a developer to under-
6 take, as appropriate, all or a portion of the project, using in whole
7 or in part private sources of financing.

1 SECTION 3. (a) Request For Qualifications. The secretary
2 shall develop and publicly advertise a request for qualifications,
3 setting forth criteria for prequalification of developers, including
4 minimum levels of experience, financial capability, bonding
5 capacity and such other criteria as are deemed appropriate by the
6 secretary. The secretary or his designee may consult with legal,
7 financial, technical, and other experts within and outside state
8 government in the prequalification of developers. The secretary
9 shall also consult with the secretary of administration and finance

10 in the development of a request for qualifications and with respect
11 to the financial capacity of the respondents to such request for
12 qualifications before determining which respondents are qualified.
13 The secretary shall select a minimum of three potential and quali-
14 fied developers, based on their abilities to finance, design, and
15 construct the project, within 45 days of the effective date of
16 this act.
17 Any selection made in response to a request for qualifications
18 issued by the secretary prior to the effective date of this act is
19 hereby authorized and/or ratified, provided that the request for
20 qualifications is in a form which is consistent with the provisions
21 of this act.
22 (b) Requests For Proposals. The secretary shall develop and
23 publicly advertise a request for proposals setting forth criteria of
24 the developers to undertake the project. The secretary or his
25 designee may consult with legal, financial, technical, and other
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26 experts within and outside state government in the development of
27 the request for proposals, the selection of a developer and the
28 negotiation of agreements. The secretary shall not select a devel-
29 oper for award of a contract in accordance with the provisions of
30 this act without the written concurrence of the secretary of admin-
31 istration and finance that the selected developer and its proposal
32 have appropriate financial characteristics and provisions.
33 The secretary shall furnish each qualified developer, as deter-
34 mined in part (a) of this section, with a request for proposals set-
35 ting forth the minimum criteria for the project within 30 days of
36 the designation of the selected qualified developers. Each such
37 developer may then submit to the secretary, on or before the time
38 and date specified in the request for proposals which shall be
39 within 90 days of the issuance of the requests, a proposal in the
40 format specified by the secretary; provided, however, that the sec-
41 retary may waive any and all informalities in such proposals, and
42 reject any or all proposals in the public interest. Ail proposals
43 shall be reviewed in private, and no proposal or any information
44 contained therein shall be released to any third party, other than as
45 specified herein, prior to the award of a contract in accordance
46 with the provisions of this act.
47 Each proposal shall be evaluated by criteria determined by the
48 secretary and set forth in the request for proposals such as the pro-
49 posed cost of the project and the financial benefit to the common-
50 wealth, the reputation, industry experience and financial capacity
51 of the developer, the proposed design of the facility, the time
52 schedule proposed for completion of the project, local citizen and
53 government concerns, environmental concerns relative to the pro-
54 ject, benefits to the traveling public, and such other criteria as the
55 secretary deems appropriate. The secretary is authorized to meet
56 with such developers as he deems necessary for the purpose of
57 understanding, clarifying and improving the terms contained in
58 any such proposals. The secretary shall, within 60 days of the
59 receipt of proposals from the proposed developers, select the
60 developer which he determines best meets the selection criteria
61 for the benefit of the commonwealth. If a developer is selected
62 who did not submit the proposal offering the lowest overall cost,
63 the secretary shall explain the reason for the selection in writing
64 to the joint committee on transportation not less than 5 days prior
65 to the award of the contract.
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1 SECTION 4. Development Agreement. The secretary is hereby
2 authorized to enter into a binding agreement with the selected
3 developer, which development agreement shall:
4 (a) provide for the design and construction of the route 3 north
5 project;
6 (b) specify a design and construction schedule with project
7 milestones and an enforceable project completion date, subject to
8 delays beyond the control of the developer;
9 (c) specify the cost of the project, as an aggregate total

10 and separated into cost for each identified project segment,
11 with maintenance costs annualized and separated from the cost of
12 construction;
13 (d) provide for a lease of the facility to the developer and/or a
14 lease of the facility back to the department for a term not to
15 exceed 40 years upon the completion and final acceptance of the
16 project;
17 (e) establish a schedule for annualized, periodic or other pay-
18 ments by the department to reimburse the developer’s capital
19 outlay costs for the project, including interest expense, the costs
20 associated with operations, maintenance and administration of the
21 facility, payments made to the department for the costs of project
22 oversight, technical and other services, and establishment of a
23 fund to assure the adequacy of maintenance expenditures; pro-
24 vided, that any and all payments made shall be in accordance with
25 obligations established in the agreements entered into pursuant to
26 the terms of this act;
27 (f) describe the design-build procedures to be utilized in the
28 completion of design and construction of the project;
29 (g) identify the remaining parcels for the department to obtain
30 for the project’s right of way pursuant to the authority granted to
31 the department under chapter 81 of the General Laws; provided,
32 that the department’s power of eminent domain shall only be exer-
33 cised in order to obtain parcels which lie within the final design
34 outline;
35 (h) outline the responsibilities of the department and the devel-
36 oper in obtaining any remaining environmental permits or
37 approvals;
38 (i) provide for the participation of the department and the
39 developer in the value engineering program established in section 6;



6 HOUSE — No. 5720 [July

40 provided, that the developer shall pay the cost of the selected
41 value engineering expert, shall incorporate any recommendations
42 accepted by the secretary into the project’s final design, and shall
43 reduce the overall cost of the project by a corresponding amount,
44 minus the cost of the value engineering expert;
45 (j) require that the developer secure and maintain liability
46 insurance coverage in amounts appropriate to protect the project’s
47 viability in accordance with section 14;
48 (k) set forth the responsibilities of the department and the devel-
49 oper in community outreach efforts, including the planning and
50 scheduling of the Route 3 North advisory council quarterly meet-
51 ings required in section 7;
52 (1) describe the method of financing for the project, including
53 the developer’s plans for issuing bonds on a tax-exempt basis;
54 (m) set forth the commitments of the Commonwealth necessary
55 to secure the project’s financing consistent with section 12(b);
56 (n) set forth the guarantee of performance and security to be
57 provided by the developer;
58 (o) specify the claims process to be utilized in the event of
59 unforeseen circumstances during project design or construction
60 and provide for the reimbursement to the developer for cost and
61 expenses incurred in developing the design of the project, devel-
62 oping the construction cost estimate, and the financing of the pro-
63 ject should the commonwealth for any reason determine to
64 terminate the agreement;
65 (p) clarify the responsibilities of the department and developer
66 in responding to hazardous materials in the project’s right of way;
67 (q) designate responsibility for operation and maintenance of
68 the facility before, during and after project construction; provided,
69 that the department shall be responsible for snow and ice removal
70 during all stages of project development; provided further, that the
71 department shall be reimbursed for all services provided by its
72 employees on such terms and conditions as the parties may mutu-
73 ally agree;
74 (r) establish minimum traffic flow requirements during project
75 construction, including that at least two lanes in each direction
76 shall be in operation during the morning and evening peak
77 commuting hours;
78 (s) establish an air rights development policy for the corridor
79 which recognizes the applicability of local zoning laws; provided,
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80 that any revenues generated from air rights development shall be
81 split between the developer and the department; provided further,
82 that the amount of said split shall be subject to negotiation; pro-
83 vided further, that the developer shall retain no more than 50 per-
84 cent of said revenues; and provided further, that all remaining
85 revenues shall be utilized to reduce the cost of the project and the
86 department’s annual payment;
87 (t) and provided further that the department’s construction
88 inspections shall be conducted by personnel employed directly
89 and on a full-time basis by the department.

1 SECTION 5. Conditions Of Development Agreement. The
2 secretary shall be authorized to enter into the development agree-
3 ment, unless one or more of the following conditions are met:
4 (i) if the total cost of the complete project, as anticipated in
5 clause (c) of section 4, excluding ongoing maintenance expenses
6 and interest payments, exceeds $200 million, the Secretary is
7 directed to prepare detailed cost estimates which shall specify the
8 cost for each segment of the roadway, split between design and
9 construction expenses;

10 (ii) if the selected developer plans to issue bonds which are not
11 tax-exempt, the secretary shall develop a finance plan, including a
12 complete table listing the cost of principal repayment, interest,
13 issuance costs;
14 (iii) if the annual payments anticipated in clause (e) of section 4
15 exceed $18 million per year at any time during the repayment
16 period, the secretary shall develop a payment plan which details
17 the estimated payment amounts for principal and interest, ongoing
18 maintenance expenses, capital reserve deposits, and any other sub-
19 category within the payment.
20 If the plans of the preferred developer meet any of the above
21 conditions, the secretary shall submit the corresponding documen-
22 tation to the Joint Committee on Transportation. Said committee
23 shall hold a public meeting on the documentation and signify its
24 approval or disapproval of the plan through a vote of its member-
25 ship. Upon acceptance of the plan, the secretary shall be autho-
26 rized to enter into a development agreement with the developer.

1 SECTION 6. Independent Value Engineering. The developer
2 shall be required to prepare plans and specifications for the
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project subject to review by an independent value engineering 
expert selected by the secretary. Said value engineering expert 
shall conduct comprehensive design reviews of the plans and 
specifications at approximately the 10 percent completion stage 
and at approximately the 35 percent completion stage to recom
mend design changes that will result in lower life-cycle costs or 
more efficient construction and functioning. The secretary may 
accept or reject the value engineering expert’s recommended 
design changes. In the event that the secretary rejects, in whole or 
in part, the recommendations of the value engineering expert, said 
secretary shall submit a justification statement to the inspector 
general detailing his opinion that the rejected recommendation(s) 
cannot reasonably be incorporated into the project design.

SECTION 7. Project Advisory Council. The secretary shall 
establish an advisory council of the local governments adjacent to 
the route 3 north corridor which will consist of a representative, 
appointed by the executive body, from each of the towns of 
Bedford, Billerica, Burlington, Chelmsford, Tyngsborough. and 
Westford, and the city of Lowell. Said advisory council shall 
receive quarterly progress updates on the project’s development 
from the secretary and developer and further shall offer comment 
on local concerns and considerations regarding the progress and 
development of the project.

SECTION 8. Affirmative Action Goals. Agreements with the 
developer shall contain minority and women business enterprise 
or disadvantaged business enterprise goals and minority and 
women work force goals as specified by the secretary in accor
dance with state and federal law.

SECTION 9. Payment Bond and Prevailing Wages. Any agree
ment with a developer shall require the developer’s prime con
tractor to obtain a labor and material payment bond, in accordance 
with section 29 of chapter 149 of the General Laws, covering all 
construction or reconstruction work of the project, and shall 
require the payment of prevailing wages for labor performed on 
the project in accordance with sections 26 through 27H of said 
chapter 149.
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1 SECTION 10. Po wers Of The Developer. Notwithstanding any
2 general or special law to the contrary, the developer shall, in its
3 sole discretion and in accordance with its own procurement prac-
4 tices and sound business judgment, privately determine the quali-
5 fications and selection of its own consultants, engineers,
6 designers, architects, lawyers, contractors, investment bankers,
7 materials suppliers and other persons or entities employed in con-
8 nection with the project; provided, however, that the developer
9 shall remain subject to all applicable antidiscrimination laws, 

10 including but not limited to chapter 15 IB of the General Laws.
1
2 SECTION 11. (a) Compliance With Plans and Specifications.
3 The plans and specifications for the project shall be approved by
4 the department. The completed facility shall be deemed to be a
5 part of the state highway system for purposes of identification,
6 permitting pursuant to the department’s obligations under the pro-
7 visions of section 21 of chapter 81 and section 61 of chapter 30 of
8 the General Laws, enforcement of traffic laws, and for the pur-
9 poses of applicable sections of this act.

10 (b) Condition of the Facility. The development agreement shall
11 provide that, upon return of operation and control of the facility to
12 the department, the facility shall be in good repair in accordance
13 with appropriate department standards as shall be set forth by the
14 department in writing and incorporated by reference in the devel-
15 opment agreement, pursuant to section 4 of this act, prior to the
16 commencement of the construction of the project. The department
17 shall also set forth the guidelines and standards to which the
18 developer must periodically maintain the facility and, further,
19 shall require the developer to repair the facility, if the facility is
20 found not to be in accordance with such maintenance standards, as
21 shall be indicated by the secretary in writing.
22 (c) Exercise of Powers. The department may exercise, on its
23 own behalf and on behalf of the developer, any power possessed
24 by it to facilitate the development, construction, financing, opera-
25 tion, and maintenance of the facility. For the purpose of facili-
26 tating the project and to assist the developer in the financing,
27 development, construction, maintenance and operation of the
28 facility, the development agreement may include provisions for
29 the department to lease the facility, and rights of way and airspace
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30 appurtenant thereto, to and/or back from the developer; to exercise
31 the power of eminent domain on behalf of the project; to grant
32 development rights and opportunities; to grant necessary ease-
33 ments and rights of access; to issue permits and other authoriza-
34 tions; to provide remedies in the event of default of either of the
35 parties; to grant contractual and real property rights; and to exer-
36 cise any other power deemed necessary by the parties. Any person
37 damaged in his property by the exercise of any of the powers
38 granted by this act may recover his damages under chapter 79 of
39 the General Laws against the commonwealth with respect to said
40 powers exercised by the department. Nothing in this act shall be
41 construed in a manner which would allow the department or the
42 developer the ability to override any local zoning or land use law,
43 ordinance, or regulation applicable under section 7L of chapter 81
44 of the General Laws.
45 (d) Leases to Third Parties. Notwithstanding the provisions of
46 sections 40F and 40F‘/2 of chapter 7 of the General Laws, or any
47 other general or special law to the contrary, the agreement may
48 also include provisions permitting the developer, or its designees,
49 to lease to third parties, on behalf of the commonwealth, airspace
50 and other surface and subsurface rights above or below the right 
5 1 of way associated or to be associated with the facility. The term of
52 any such lease may extend beyond the term of the agreement with
53 the developer, with the written approval of the secretary.

1 SECTION 12. (a) Special Purpose Entity. In order to facilitate
2 project financing, the selected developer is authorized to form a
3 special purpose entity and the secretary is authorized to enter into
4 agreements with such entity to effectuate the purposes described
5 in this act.
6 (b) No Pledge of Credit o f the Commonwealth. Revenue bonds,
7 interim receipts, temporary bonds, revenue refunding bonds, or
8 other types of indebtedness necessary to finance the design, con-
9 struction, maintenance and operation of the facility shall not be

10 deemed to constitute a debt of the commonwealth or of any polit-
11 ical subdivision thereof, or a pledge of the faith and credit of the
12 commonwealth or of any such political subdivision. All such
13 bonds and interim receipts shall contain on the face thereof a
14 statement to the effect that neither the commonwealth nor any
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15 political subdivision thereof shall be obligated to pay the same or
16 the interest thereon except from revenues generated by the facility,
17 or from other federal, state or local resources specifically made
18 available therefor, and that neither the faith and credit nor the
19 taxing power of the commonwealth or of any political subdivision
20 thereof is pledged to the payment of the principal of or the interest
21 on such bonds and interim receipts.

1 SECTION 13. Toll Prohibition On The Project. At no time and
2 under no condition shall the secretary, developer, commonwealth
3 or department, issue, institute, implement, or levy any form of toll
4 collection on the usage of Route 3 North in order to generate rev-
5 enues for the project or for the purpose of financing the project,
6 the commonwealth, or any other related or unrelated purpose.

1 SECTION 14. Liability, (a) While the developer has operation
2 and control of the facility in accordance with the terms of the
3 development agreement, the developer shall be liable to the same
4 extent and with the same limitations as would be the common-
5 wealth to any person sustaining bodily injury or damage in his
6 property by reason of a defect or want of repair therein or there -
7 upon as though the facility were a state highway operated by the
8 commonwealth within the meaning of section 18 of chapter 81 of
9 the General Laws, and the developer shall be liable for the death

10 of any person caused by such defect or want of repair to the same
11 extent and with the same limitations as would be the common-
12 wealth in accordance with the provisions of chapter 258 of the
13 General Laws. The commonwealth shall not be liable for injury,
14 damage or death sustained by any person by reason of defect or
15 want of repair therein or thereupon sustained during the operation
16 of the facility by the developer. Any notice of such injury, damage
17 or death required by law shall be given to the registered agent of
18 the developer, and to the secretary.
19 (b) While the developer has operation and control of the facility
20 in accordance with the terms of the agreement, the developer shall
21 be liable to the same extent and with the same limitations as
22 would be the commonwealth in accordance with the provisions of
23 chapter 258 of the General Laws, as if the facility were a state
24 highway operated by the commonwealth. The commonwealth
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25 shall not be liable for injury, damage or death sustained by any
26 person during the operation of the facility by the developer, nor
27 for any injury, damage or death caused by the negligence of the
28 developer. Any notice of such injury, damage or death required by
29 law shall be given to the registered agent of the developer, and to
30 the secretary.

1 SECTION 15. Pilot Project Report. This legislation is specific
2 to the route 3 north project. Within three months of completion of
3 construction of the project, the secretary shall file a report with
4 the house and senate committees on ways and means, the joint
5 committee on transportation, and the clerks of the house and
6 senate. Said report shall detail the actual costs incurred by the
7 developer in the design and construction stages of the project and
8 the aggregate cost expected to be incurred by the department,
9 broken down into annual amounts for each year covered under the

10 development agreement including, any anticipated costs for
11 annual maintenance. If actual yearly costs differ from those con-
12 tained in the report, the secretary shall submit a written explana-
13 tion for said difference in his annual budget request to the house
14 and senate committees on ways and means. Said report shall also
15 include an analysis comparing said aggregate cost with the
16 expenses the department would have incurred under a traditional
17 design-bid-build approach.
18 The secretary shall include in the report a recommendation of
19 whether it would be beneficial for the state to utilize the construc-
20 tion approach authorized in this act in conjunction with other large
21 construction projects. If the recommendation is positive, the
22 report shall include a comprehensive list of criteria which other
23 projects should meet in order to access this method, and a detailed
24 list of lessons learned on this project which can be incorporated
25 into future projects. No further projects may be undertaken uti-
26 lizing the method authorized in this act unless and until the secre-
27 tary has filed the report required by this section and has received
28 legislative authorization to expand this approach to other projects.

1 SECTION 16. This act shall take effect immediately upon
2 passage.
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