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The Honorable Steven James
Clerk of the House of Representatives

State House, Room 145
Boston, Massachusetts 02133

Dear Mr. James

In accordance with the provisions of Section 33 of Chapter 30 of
the General Laws and under the authority granted to it by the provi-
sions of Section 27 of Chapter 6 of the General Laws, the Board of
Commissioners on Uniform State Laws herewith respectfully submits
the following six legislative recommendations for filing and action in
the 2003-2004 legislative session. These recommendations comprise
changes to the Uniform Commercial Code (UCC), the Uniform Trade
Secrets Act, the Revised Uniform Arbitration Act, and the Uniform
Mediation Act being recommended to the states by the National Con-
ference of Commissioners on Uniform State Laws (NCCUSL).

1. An Act making amendments to the uniform commercial code
COVERING GENERAL PROVISIONS.

The proposed legislation revises Article 1 of the UCC as appearing
in Chapter 106 of the General Laws. Article 1 provides definitions
and general provisions which, in the absence of conflicting provi-
sions, apply as default rules covering transactions and matters other-
wise covered under a different article of the UCC. The following is a
summary of the proposed revisions that are not of a merely technical
nature.

Choice-of-Law. The most important change relates to the choice-
of-law provisions contained in Section 1-301. Under existing Article
L parties to a transaction are allowed to agree for the transaction to
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be governed by the law of any state or country bearing a reasonable
relation to that transaction. Under the proposed Article 1, however,
the basic rule would be that an agreement by the parties to use the law
of any state or country is effective, regardless of whether the transac-
tion bears a reasonable relation to the state or country. Exceptions
would arise only where one of the parties to a transaction is a con-
sumer, where the law of a foreign country is chosen for a wholly
domestic transaction, or where the transaction violates a fundamental
public policy of the state or country whose law would otherwise
apply. In the absence of an agreement by the parties as to the gov-
erning law, existing Article 1 requires the forum state to apply its own
UCC so long as the transaction bore an “appropriate relation” to the
forum state. Courts have found this formulation to provide little guid-
ance. Under the proposed Article 1, the forum state would apply its
own choice of law rules.

Scope. The proposal clarifies the scope of Article 1. Proposed
section 1-102 now expressly states that the substantive rules of
Article 1 would apply only to transactions within the scope of other
articles of the UCC. The statute of frauds requirement aimed at trans-
actions beyond the coverage of the UCC would be deleted.

Supplemental Principles of Law. Proposed section 1-103 would
clarify the application of supplemental principles of law, with clearer
distinctions about where the UCC is preemptive.

Good Faith. The definition of “good faith” would be revised to
mean “honesty in fact and the observance of reasonable commercial
standards of fair dealing.” This change conforms to the definition of
“good faith” that applies in all of the recently revised UCC articles
except Revised Article 5.

Contract Interpretation. Evidence of “course of performance”
would be permitted to be used to interpret a contract along with
course of dealing and usage of trade.

2. An Act making amendments to the uniform commercial code
COVERING PROVISIONS DEALING WITH NEGOTIABLE INSTRUMENTS
AND BANK DEPOSITS AND COLLECTIONS.

The proposed legislation makes certain amendments to Articles 3
and 4 of the UCC as appearing in Chapter 106 of the General Laws.
Article 3 deals with negotiable instruments, such as checks and nego-
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liable promissory notes. Article 4 deals with bank deposits and collec-
tions. The following is a summary of the proposed amendments that
are not of a merely technical nature.

Lost Instruments. A purchaser of a negotiable instrument would
be permitted to enforce the instrument even though the instrument
was lost while it was in the possession of a previous holder. This pro-
posal addresses concerns raised in transactions involving the pur-
chases of pools of negotiable promissory notes, and in FDIC purchase
and assumption transactions, when an actual negotiable note included
in the purchase cannot be located.

Payment and Discharge. A maker of a negotiable promissory note
which has been sold would be permitted to continue to make pay-
ments to the seller of the note, and obtain a discharge for those pay-
ments, until notified by the buyer or seller of the note to make
payments to the buyer. This proposal protects innocent makers of
negotiable notes which are sold and also conforms Article 3 to prac-
tice and to the general law of contracts.

Telephonically-generated Checks. A depositary bank would be
liable to a payor bank when the payor bank pays a check which was
not authorized by its customer, if the check is drawn on a consumer
account and the check does not bear a handwritten signature. This
proposal addresses a common telephone fraud scheme by shifting the
risk of loss, for a payment not authorized by the payor bank’s cus-
tomer, from the payor bank to the depositary bank as the party best
positioned to police the transaction.

Consumer Notes. A holder of a negotiable consumer promissory
note which is lacking a required Federal Trade Commission legend
that the note is subject to claims and defenses of the maker would be
subject to the same claims and defenses to which the holder would
have been subject had the legend been contained in the note. This
proposal further implements Federal Trade Commission Rule 433, 16
C.F.R. Part 433, to prevent inappropriate conduct by sellers or
lenders.

Electronic Commerce. Various notices would be permitted to be
given electronically as well in writing. These proposals further the
goal of removing barriers to electronic commerce.

Suretyship. The proposals would update the legal rules relating to
guarantors and other parties secondarily liable as signatories to nego-
tiable instruments in order to conform generally to the modern law of
suretyship and guaranty.
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3. An Act making amendments to the uniform commercial code
COVERING PROVISIONS DEALING WITH SECURED TRANSACTIONS.

The proposed legislation makes certain technical amendments to
Article 9 of the UCC as appearing in Chapter 106 of the General
Laws. The most substantive change would permit a security interest
in lottery winnings granted by an individual to be perfected (i.e., to be
valid against third parties) without the necessity of a notice filing
being made against the individual in the Secretary of State’s office.
The change does not affect the application of other Massachusetts
laws restricting the assignment of lottery winnings.

4. An Act making uniform the law regarding trade secrets.

The proposed legislation would adopt the Uniform Trade Secrets
Act promulgated by NCCUSL in 1979 (and revised in 1985) with
some modifications recommended by the Boston Bar Association and
presented in the previous legislative sessions (as H. 2134 and S. 808
in 1997). No opposition arose to these bills. If adopted, Massachusetts
will join forty-two states and the District of Columbia that have previ-
ously adopted this law, resulting in greater certainty and saving legal
opinion costs in interstate commerce involving the transfer of infor-
mation known to individuals or to enterprises. The Boston Bar modi-
fications “tweak” the uniform statute to promote the identification of
purported trade secrets a nudge in the direction of real property
defined by metes and bounds to avoid some occasional, but devas-
tating, abuses where “spinoff’ entrepreneurs are accused by their
former employers of taking unspecified secrets with them.

5. An Act revising the uniform arbitration act for commercial
DISPUTES.

The proposed legislation would adopt the Revised Uniform Arbi-
tration Act promulgated by NCCUSL in 2000 as a replacement for the
Uniform Arbitration Act it previously promulgated in 1955. Massa-
chusetts adopted the prior act in 1960, which appears as Chapter 251
of the General Laws as the Uniform Arbitration Act for Commercial
Disputes. The proposed legislation would modernize the existing
statute, particularly in light of the Federal Arbitration Act and the rise
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in use of the arbitration approach. Specialized matters such as arbitration
of labor disputes would remain outside the scope of this legislation.

6. An Act making uniform certain aspects of mediation.

The proposed legislation would adopt the Uniform Mediation Act
promulgated by NCCUSL in 2001. The statute focuses on communi-
cations (notices) and privileges in the mediation process to promote
confidence in, and the integrity of that form of alternative dispute res-
olution. We adopt in the bill optional text that specifically requires a
mediator to be impartial unless agreed otherwise.

Sincerely,

EDWIN E. SMITH,

Uniform Law Commissioner.
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