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relative to defining the term “nursing pool" and regulating the tempo-
rary employment of medical personnel in health care facilities. Health
Care.
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In the Year Two Thousand and Three,

An Act relative to nursing pools.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 111 of the General Laws, as most
2 recently amended by Chapter 184 of the Acts of 2002, is hereby
3 amended by striking section 72Y and inserting in place thereof the
4 following:—

5 Section 72Y. As used in this section, the following words,
6 unless the context clearly requires otherwise, shall have the
7 following meaning:
8 “Health care facility”, a hospital, institution for the care of
9 unwed mothers or clinic, as defined in section fifty-two; a long-

-10 term facility, which is an infirmary maintained in a town, a conva-
-11 lescent or nursing home, a rest home or a charitable home for the
12 aged, as defined in section seventy-one; a clinical laboratory sub-
-13 ject to licensing under chapter one hundred and eleven D, a public
14 medical institution, which is any medical institution, and, after
15 December first, nineteen hundred and seventy-two, any institu-
-16 tion, for the mentally ill or retarded, supported in whole or in part
17 by public funds, staffed by professional, medical and nursing per-
-18 sonnel and providing medical care, in accordance with standards
19 established through licensing, approval or certification for partici-

-20 pation in programs administered under Titles XVIII and XIX of
21 the Federal Social Security Act, by the department of public
22 health; and any part of such facilities; provided, however, that
23 “health care facility” shall not include a facility operated by and
24 for persons who rely exclusively upon treatment by spiritual
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25 means through prayer for healing, in accordance with the creed or
26 tenets of a church or religious denomination and in which health
27 care by or under the supervision of doctors of medicine,
28 osteopathy, or dentistry is not provided.
29 “Nursing pool”, any person, firm, corporation, partnership, or
30 association engaged for hire in the business of providing or
31 procuring temporary employment in health care facilities for med-
-32 ical personnel including but not limited to nurses, nursing assis-
-33 tants, nurses’ aides, and orderlies. “Nursing Pool” shall not
34 include an individual who only engages in providing his or her
35 own services on a temporary basis to health care facilities.
36 A person who operates a nursing pool shall register the pool
37 with the commissioner. Each separate location of the business of a
38 nursing pool shall have a separate registration.
39 The commissioner, by regulation, shall establish forms and pro-
-40 cedures for the processing of nursing pool registration applica-
-41 tions, including the payment of a reasonable registration fee.
42 The commissioner, by regulation, shall establish minimum stan-
-43 dards for the registration and operation of a nursing pool. The reg-
-44 ulations shall be designed to protect the public’s right to high
45 quality health care by assuring that nursing pools employ compe-
-46 tent and qualified nursing personnel, and that such nursing per-
-47 sonnel are provided to health care facilities in a way to meet the
48 needs ofresidents and patients.
49 No such regulation shall allow reimbursement for the use of
50 personnel from nursing pools which are not registered pursuant to
51 this section.
52 Regulations promulgated pursuant to this section shall comply
53 with chapter thirty A.

1 SECTION 2. Chapter 118 G of the General Laws, as most
2 recently amended by Chapter 184 of the Acts of 2002, is hereby
3 amended by striking section 7 and inserting in place thereof the
4 following:—
5 Section 7. The division (1) shall determine, after public
6 hearing, at least annually for institutional providers, and at least
7 biennially for non-institutional providers, the rates to be paid by
8 each governmental unit to providers of health care services;
9 (2) shall determine, after public hearing, at least annually, the
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10 rates to be charged by each state institution for general health sup-
-11 plies, care or rehabilitative services and accommodations;
12 (3) shall certify to each affected governmental unit the rates so
13 determined; (4) shall determine, after public hearing, at least
14 annually, and certify to the division of industrial accidents of the
15 department of labor and industries, rates of payment for general
16 health supplies, care or rehabilitative services and accommoda-
-17 tions, which rates shall be paid for services under chapter 152;
18 (5) shall, upon request of the division of insurance, assist the divi-
-19 sion of insurance in the performance of its duties as set forth in
20 section four of chapter one hundred and seventy-six B; (6) may
21 establish fair and reasonable classifications upon which any rates
22 may be based for rest homes, nursing homes and convalescent
23 homes; provided, however, that the division shall not cause a
24 decrease in a rate or add a penalty to a rate because such home has
25 an equity position which is less than zero.
26 Such rates for nursing homes and rest homes, as defined under
27 section seventy-one of chapter one hundred and eleven, shall be
28 established as of October first of each year for facilities whose
29 rate is set on a retrospective basis and as of July first of each year
30 for facilities whose rate is set on a prospective basis. In setting
31 such prospective or retrospective rates of reimbursement, the divi-
-32 sion shall use as base year costs for rate determination purposes
33 the reported costs of the calendar year not more than four years
34 prior to the current rate year, adjusted for reasonableness and to
35 incorporate any audit findings applicable to said base year costs;
36 provided, however, that no base year cost shall be incorporated
37 unless a comprehensive desk audit has been completed for the
38 costs incurred in that base year. In any appeal of any matter
39 arising out of the setting of such prospective rates of reimburse-
-40 ment, the aggrieved party shall not be permitted to introduce into
41 the record of such an appeal evidence of costs for any year other
42 than the base year used to establish the rate. Notwithstanding any
43 other general or special law or regulation to the contrary, except
44 as provided in chapter one hundred and eighteen E, each govern-
-45 mental unit shall pay to a provider of services and each state insti-
-46 tution shall charge as a provider of health care services, as the
47 case may be, the rates for general health supplies, care and reha-
-48 bilitative services and accommodations determined and certified
49 by the division.
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50 In establishing rates of payment to providers of services, the
51 division shall control rate increases and shall impose such
52 methods and standards as are necessary to ensure reimbursement
53 for those costs which must be incurred by efficiently and econom-
-54 ically operated facilities and providers. Such methods and stan-
-55 dards may include, but are not limited to the following: peer group
56 cost analyses; ceilings on capital and operating costs; productivity
57 standards; caps or other limitations on the utilization of temporary
58 nursing or other personnel services; use of national or regional
59 indices to measure increases or decreases in reasonable costs;
60 limits on administrative costs associated with the use of manage-
-61 ment companies; the availability of discounts for large volume
62 purchasers; the revision of existing historical cost bases, where
63 applicable, to reflect norms or models of efficient service
64 delivery; and other means to encourage the cost-efficient delivery
65 of services. Rates produced using these methods and standards
66 shall be in conformance with Title XIX, including the upper limit
67 on provider payments.
68 In determining rates to be paid by governmental units to
69 providers of services, the division shall include as an operating
70 expense of a provider of services any contribution made in lieu of
71 taxes by such provider of services to a city or town and shall
72 establish by regulation those expenses treated as business deduc-
-73 tions under the Internal Revenue Code, which shall be included as
74 allowable operating expenses in determining rates of reimburse-
-75 ment. Except for ceilings or maximum rates of reimbursement,
76 which are determined in accordance with rate determination
77 methods imposed on nursing homes, any ceiling or maximum
78 imposed by the division upon the rate of reimbursement to be paid
79 to rest homes shall reflect the actual costs of rest home providers
80 and shall not prevent any such rest home provider from receiving
81 full payment for costs necessarily incurred in the provision of
82 services in compliance with federal or state regulations and
83 requirements.
84 In determining rates to be paid by governmental units to acute-
-85 care hospitals, as defined in section 258 of chapter 111, and any
86 hospital or separate unit of a hospital that provides acute psychi-
-87 atric services, as defined in said section 258, the division shall
88 include as an operating expense the reasonable cost of providing
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competent interpreter services as required by section 25J of said
chapter 111 or section 23A of chapter 123.

89
90

No hospital shall receive reimbursement or payment from any
governmental unit for amounts paid to employees, as salary, or to
consultant or other firms, as fees, where the primary responsibility
of the employees or consultants is, either directly or indirectly, to
persuade or seek to persuade the employees of the hospital to sup-
port or oppose unionization. Attorney’s fees for services rendered
in dealing directly with a union, in advising hospital management
of its responsibilities under the National Labor Relations Act, or
for services at an administrative agency or court or for services by
an attorney in preparation for the agency or in court proceeding
shall not be deemed to be support or opposition to unionization.

91
92
93
94
95
96
97
98
99

100
101

The division shall establish rates on a prospective basis, subject
to rules and regulations promulgated by the division whenever
possible; provided, however, that whenever the division by regula-
tion provides that a final rate for a reporting period shall be com-
puted on the actual cost of a provider of services, or a state
institution, for such period, it shall establish an interim rate for
said provider or institution within twenty-one days of the begin-
ning of said interim rate period, from which interim rate said
provider may appeal as provided under section thirty-six.

102
103
104
105
106
107
108
109
110

The division shall also adopt regulations to enable each
provider or institution to secure adjustment in said interim rate
from time to time to meet current reasonable costs. Said provider
or institution shall have the right at any time to petition the divi-
sion for an increase in said interim rate. A petition for an adjust-
ment in an interim rate shall include a certified statement that such
a petition is not interposed for delay, a detailed explanation, under
oath, of the basis upon which said increase is sought, together
with a sworn statement of an independent licensed accountant or
independent certified public accountant that he has examined the
pertinent data relative to the accounts forming the basis of the
petition and that in his opinion, said accounts are as represented
by the petitioner. The petitioner shall provide such other informa-
tion as the division shall require. The division, subject to such
rules and regulations as it may establish, may waive the required
independent audit for non-institutional providers whenever the
division determines that such audit would create a financial hard-
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128 ship. The commissioner shall report in writing his recommenda-
tions to the petitioner, giving his reasons therefore in detail, and
the petitioner shall have ten days to file objections, arguments and
comments to the division. The division shall thereupon make a
rate determination which shall become effective when filed with
the state secretary. No appeal under section nine of this chapter
shall be allowed from an interim rate determined under the provi-
sions of this paragraph.

129
130
131
132
133
134
135

Whenever a final rate for a filing period is to be determined
after the end of such period, the division shall calculate a prelimi-
nary final rate within 60 days after receipt of a satisfactory finan-
cial and operating cost report from a provider of services or state
institution for such filing period. If such reports provide all the
information required by the division and are attested to by an
independent licensed accountant or an independent certified
public accountant in such a manner and form as the division may
require, the division may, prior to a field audit, establish such pre-
liminary final rate on the basis of such information submitted. No
appeal may be taken from such preliminary final rate. Ninety per
cent of the difference between the interim rate and said prelimi-
nary final rate shall become payable by or to governmental units
when certified to the state secretary. Said preliminary final rate
may be promulgated as the final rate of a provider of services or
state institution if the division is satisfied with a provider’s report.
In the event that a final rate is determined without a field audit,
the division shall institute such procedures, including random
field audits, as are required to assure accurate reporting by
providers of health care services and state institutions. If the divi-
sion is not satisfied with the provider’s report, the division shall
within six months and after a field audit promulgate a different
rate of payment.

136
137
138
139
140
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144
145
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154
155
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157
158

The division shall set rates for rest homes, nursing homes and
convalescent homes, beginning with interim rates for the rate year
beginning October first, nineteen hundred and eighty-nine, by
recalculating the base year whenever estimated costs for payments
to nursing pools are no longer reflective of or are higher than
actual costs to such facilities for such payments.

159
160
161
162
163
164

Notwithstanding the provisions of any general or special law or
any rule or regulation to the contrary, the division, in determining

165
166
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the rate of payment for prescribed drugs dispensed to publicly-
aided or industrial accident patients by pharmacy providers, shall
not apply or use, either directly or indirectly, a discount from the
primary standard used by the division in establishing such rate.

167
168
169
170

Except as otherwise provided in this section any person
aggrieved by any rate determination made under this section shall
have a right of appeal as provided under section nine.

171
172
173

The division may enter into such contracts or agreements with
the federal government, a political subdivision of the common-
wealth, or any public or private corporation or organization, as it
deems necessary; provided, however, that the division shall not
enter into any contract or agreement with a private corporation or
organization to furnish information and statistical data to be used
by said division as its sole basis for setting rates, if such private
corporation or organization is to make or receive payments based
upon the rates so set.

174
175
176
177
178
179
180
181
182

Each governmental unit shall cooperate with the division at all
times in the furtherance of the division's purposes. Each state
institution shall permit the division or any designated representa-
tives thereof, to examine its books and accounts and shall file with
the division from time to time or upon request such data, statistics,
schedules or other information as the division may reasonably
require.

183
184
185
186
187
188
189

Each rate established by the division shall be deemed a regula-
tion and shall be subject to review as hereinafter provided. The
division shall promulgate rules and regulations for the administra-
tion of its duties and the determination of rates as are herein
required subject to the to procedures prescribed by chapter thirty
A. Every rate, classification and other regulation established by
the division shall be consistent where applicable with the princi-
ples of reimbursement for provider costs in effect from time to
time under Titles XVIII and XIX of the Social Security Act gov-
erning reimbursements or grants available to the commonwealth,
its departments, agencies, boards, divisions or political subdivi-
sions for general health supplies, care, and rehabilitative services
and accommodations.

190
191
192
193
194
195
196
197
198
199
200
201
202
203 In the event that any aggregate rates certified by the division

exceed the upper limit of payment in effect for any period under
Titles XVIII or Title XIX of the Social Security Act or any other

204
205
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9

9

9

9

7

7

7

;06 requirement of said Titles, where applicable, the division shall
;07 redetermine and recertify any such aggregate rates in order to
iOB bring them into compliance with such federal requirement for the
!09 entire period during which such upper limit is effective.
10 The provisions of this section shall not apply to acute or non-
-11 acute hospitals; provided, however, that the provisions of this
12 section shall apply to acute and non-acute hospitals for services
13 under the workers’ compensation act.
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