
HOUSE No. 2537
By Garry of Dracut, petition of Colleen M. Garry and others

relative to the taxation of corporations conducting business on the
Internet. Taxation.

In the Year Two Thousand and Three.

An Act relative to encouraging e-commerce business in the com-
monwealth.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Subsection (c) of section 38 of chapter 63 of the
2 General Laws, as appearing in the 1998 Official Edition, is hereby
3 amended by striking, in line 32, the word “or”, and by inserting in
4 line 33, before the word “has”, the following provision:— or an
5 internet services company as described in subsection (n).

1 SECTION 2. Subsection (f) of said section 38 of chapter 63, as
2 so appearing, is hereby amended by striking lines 131 and 132 and
3 by inserting in place thereof the following provision:—
4 Sales of internet services or digital products are in this com-
-5 monwealth if the benefit of the internet service or digital product
6 is received in this commonwealth. If the benefit of the internet
7 service or digital product is received both in this commonwealth
8 and in another state, then receipts from the sale of the internet
9 service or digital product shall be in this commonwealth in pro-

-10 portion to the benefit received in Massachusetts. For purposes of
11 this provision, internet services include but are not limited to web-
-12 site hosting or advertising services, internet access services, soft-
-13 ware or database hosting services, operating online marketplaces,
14 providing online transaction processing services, or similar online
15 services.
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16 Digital products include, but are not limited to, software,
17 music, information, or images when such products are transmitted
18 to purchasers in digital form. For purposes of this paragraph, the
19 benefit of an internet service or digital product is received at the
20 location or locations where such service or product is used, except
21 that such location shall not be the server or website facility where
22 the internet service is performed or from which the digital product
23 is transmitted or hosted. A corporation with gross receipts from
24 the sale of internet services or digital products may use any rea-
-25 sonable method to determine where such services or products are
26 used, subject to such regulations as may be issued by the commis-
-27 sioner.
28 Sales other than sales of tangible personal property, internet
29 services, or digital products are in this commonwealth if:

1 SECTION 3. The third paragraph of said section 38
2 subsection (f) of chapter 63, as so appearing, is hereby amended
3 by inserting in line 128 after the word “commonwealth.” the
4 following sentence:— Sales by the corporation where substan-
-5 daily all of the sales activity takes place through an internet web-
-6 site location shall be considered sold by an agent or agencies
7 chiefly situated at, connected with or sent out from premises for
8 the transaction of business owned or rented by the corporation
9 outside this commonwealth.

1 SECTION 4. Paragraph one of subsection (I) of said section 38
2 of chapter 63, as so appearing, is hereby amended by inserting
3 before the last sentence thereof the following sentence:— The
4 Commissioner shall consider a process that results in the creation
5 of a digital product to be manufacturing, if creation of the same or
6 similar product in tangible form using processes normally applic-
-7 able to tangible personal property would be manufacturing.

1 SECTION 5. Said section 38 of chapter 63, as so appearing, is
2 hereby further amended by adding the following subsection at the
3 end thereof;—
4 (n)(l) For purposes of this subsection and subsection (c), an
5 internet services company is any corporation doing business in the
6 commonwealth which derives more than fifty percent of its gross
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7 income from the sale of internet services. Internet services include
8 but are not limited to website hosting or advertising services,
9 internet access services, software or database hosting services,

10 operating online marketplaces, providing online transaction pro-
-11 cessing services, or similar online services.
12 (2) Notwithstanding any other provision of the General Laws,
13 any internet services company shall apportion its taxable net
14 income by multiplying it by one hundred percent of the sales
15 factor, as determined under subsection (f).

1 SECTION 6. Section 38C of said chapter 63, as so appearing, is
2 hereby amended by inserting the following sentence after the first
3 sentence thereof:—
4 A process that results in the creation of a digital product shall
5 be considered manufacturing, if creation of the same or similar
6 product in tangible form using processes normally applicable to
7 tangible personal property would be manufacturing.

1 SECTION 7. Section 39 of said chapter 63, as so appearing, is
2 hereby amended by inserting after the fifth paragraph the
3 following paragraph:—
4 In no event shall a foreign corporation be construed to be
5 “doing business” within the commonwealth, solely by reason of
6 having its advertising, information, internet transactions or data
7 electronically stored on, processed or disseminated from a web-
-8 site, server or other computer equipment located in this common-
-9 wealth; nor shall an internet or other computer service provider be
10 deemed the agent or representative of such foreign corporation for
11 electronically hosting or providing in this commonwealth any of
12 the above-mentioned services.

1 SECTION 8. Section 428 of said chapter 63, as so appearing, is
2 hereby amended by inserting the following sentence after the first
3 sentence thereof:—
4 A process that results in the creation of a digital product shall
5 be considered manufacturing, if creation of the same or similar
6 product in tangible form using processes normally applicable to
7 tangible personal property would be manufacturing.
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1 SECTION 9. Section 1 of Chapter 64H of the General Laws, as
2 appearing in the 1998 Official Edition, is hereby amended by
3 striking out in line 21 the period, and replacing it with the
4 following:— provided, however, a business shall not be deemed to
5 be ‘engaged in business in the commonwealth’ solely by reason of
6 having its advertising, information, internet transactions or data
7 electronically stored on, processed or disseminated from a web-
-8 site, server or other computer equipment located in this common-
-9 wealth; nor shall an internet or other computer service provider be

10 deemed the agent or representative of such business for electroni-
-11 cally hosting or providing in this commonwealth any of the
12 above-mentioned services.
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