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jc Commontoealtt) of iWaSsactjusetts

In the Year Two Thousand and Three,

An Act establishing a negotiable research development tax
CREDIT.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Chapter 63 of the General Laws is hereby
2 amended by adding after section 38Q the following sections;—-
3 Section 38R. MASSACHUSETTS RESEARCH AND DEVEL-
-4 OPMENT TAX BENEFIT CERTIFICATE PILOT PROGRAM.
5 (A) As used in this section, the following words shall, unless
6 the context clearly requires otherwise, have the following mean-
-7 ings:
8 (B) “New or Expanding Research and Development Company”
9 means a company in existence for not more than 10 years that has

10 its headquarters or base operations in the commonwealth, employs
11 fewer than 100 employees, of whom 75% are Massachusetts-
-12 based employees filling a position or job in the Commonwealth;
13 whose principal activity is research and development and which,
14 during the taxable year, derives more than two-thirds of its
15 receipts from such activity; and has unused amounts of research
16 and development credits otherwise allowable.
17 (E) “Program” means the Massachusetts Research and Devel-
-18 opment Tax Benefit Certificate Pilot Program.
19 (F) “jax B enefip’ means the amount of an unclaimed research
20 and development credit, as provided in this chapter that has not
21 been used to offset state income tax.
22 Section 38S. Application procedure; eligibility requirements.
23 (A)(1) A new or expanding research and development company
24 may apply to the Department of Revenue (the “Department”), on a
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25 form supplied by the Department, to transfer tax benefits under
26 the program.
27 (2) A corporation may apply to the Department, on a form sup-
-28 plied by the Department, to receive transferable tax benefits.
29 (3) All applications must be received on or before June 30 for
30 the next succeeding state fiscal year.
31 (B) The Department in consultation with the Department of
32 Economic Development, shall evaluate applications for the
33 transfer of tax benefits under the program in a manner that will
34 best stimulate and encourage the extension of private financial
35 assistance to new or expanding research and development compa-
-36 nies in this Commonwealth.
37 (C)(1) The Department, in consultation with the Department of
38 Economic Development, shall develop criteria for the approval or
39 disapproval of applications.
40 (2) Criteria for approval of an application shall include:
41 (I) an evaluation of the new or expanding research and develop-
-42 ment company’s actual potential scientific and technological via-
-43 bility;
44 (II) a determination that the new or expanding research and
45 development company’s principal products or services are suffi-
-46 ciently innovative to provide a competitive advantage;
47 (III) a determination that the new or expanding research and
48 development company does not have sufficient resources to
49 operate in the short-term or cannot secure financial assistance
50 from venture capital, stock issuance, product sales revenue, a
51 parent corporation or other affiliates, a bank, lending institution or
52 any other method of obtaining capital; and
53 (IV) a determination that the financial assistance provided
54 under this section demonstrates the prospect of a significant posi-
-55 tive change in the new or expanding research and development
56 company’s net income.
57 (D) The department, in consultation with the Department of
58 Economic Development, shall establish the weight of importance
59 to be given each criterion used in its application approval process.
60 (E)(1) Subject to paragraph (2) of this subsection, a new or
61 expanding research and development company that has had its
62 application approved may surrender the tax benefits that are
63 requested in the application regardless of whether the applicant
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continues to meet the eligibility criteria established under this
section in subsequent years.

64
65

(2) An applicant’s transferable tax benefits;66
(1) shall be limited to tax benefits that the applicant requests to

surrender in its application to the Department; and
67
68

(II) may not, in total, exceed the maximum amount of tax bene-
fits that the applicant is eligible to surrender.

69
70

(F) A new or expanding research and development company is
not eligible to participate in the program if the new or expanding
research and development company:

71
72
73

(1) has demonstrated a positive net income in any of the two (2)
prior full taxable years of ongoing operations as determined on its
financial statements;

74
75
76

(2) has demonstrated a ratio in excess of 110% of operating
revenues divided by operation expenses in any of the two (2) prior
full taxable years of ongoing operations as determined on its
financial statements;

77
78
79
80

(3) is directly or indirectly at least 50% owned or controlled by
another corporation that has demonstrated positive net taxable
income in any of the two (2) prior full taxable years of ongoing
operations as determined on its financial statements; or

81
82
83
84

(4) is part of a consolidated group of affiliated corporations, as
filed for federal income tax purposes, that in the aggregate has
demonstrated positive net taxable income in any of the two (2)
prior full taxable years of ongoing operations as determined on its
combined financial statements.

85
86
87
88
89
90 (F) The Department shall issue a Corporation Business Tax

Benefit Certificate to an applicant that is approved to participate
in the program.

91
92
93 Section 38T. Limitations to transfers of tax benefits.
94 (A)(1) A new or expanding research and development company

that has had its application approved may surrender tax benefits in
exchange for private financial assistance to be made by a corpora-
tion that is the recipient of the Corporation Business Tax Benefit
Certificate in an amount equal to at least 75% of the amount of the
surrendered tax benefit.

95
96
97
98
99

100 (2) The amount of the surrendered tax benefit for a surrendered
unclaimed research and development tax credit shall be the
amount of the credit.

101
102
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25 form supplied by the Department, to transfer tax benefits under
26 the program.
27 (2) A corporation may apply to the Department, on a form sup-
-28 plied by the Department, to receive transferable tax benefits.
29 (3) All applications must be received on or before June 30 for
30 the next succeeding state fiscal year.

31 (B) The Department in consultation with the Department of
32 Economic Development, shall evaluate applications for the
33 transfer of tax benefits under the program in a manner that will
34 best stimulate and encourage the extension of private financial
35 assistance to new or expanding research and development compa-
-36 nies in this Commonwealth.
37 (C)(1) The Department, in consultation with the Department of
38 Economic Development, shall develop criteria for the approval or
39 disapproval of applications.
40 (2) Criteria for approval of an application shall include:
41 (I) an evaluation of the new or expanding research and develop-
-42 ment company’s actual potential scientific and technological via-
-43 bility;

44 (II) a determination that the new or expanding research and
45 development company’s principal products or services are suffi-
-46 ciently innovative to provide a competitive advantage;
47 (III) a determination that the new or expanding research and
48 development company does not have sufficient resources to
49 operate in the short-term or cannot secure financial assistance
50 from venture capital, stock issuance, product sales revenue, a
51 parent corporation or other affiliates, a bank, lending institution or
52 any other method of obtaining capital; and
53 (IV) a determination that the financial assistance provided
54 under this section demonstrates the prospect of a significant posi-
-55 tive change in the new or expanding research and development
56 company’s net income.
57 (D) The department, in consultation with the Department of
58 Economic Development, shall establish the weight of importance
59 to be given each criterion used in its application approval process.
60 (E)(1) Subject to paragraph (2) of this subsection, a new or
61 expanding research and development company that has had its
62 application approved may surrender the tax benefits that are
63 requested in the application regardless of whether the applicant



32003] HOUSE —No. 2711
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103 (B) The Department may not approve the transfer of more than
five million dollars ($5,000,000.00) of tax benefits for any fiscal
year.

104
105

(C) The maximum annual value of tax benefits that a corpora-
tion may surrender under the program is five hundred thousand
dollars ($500,000).

106
107
108

(D) The maximum lifetime value of tax benefits that a corpora-
tion may surrender under the program is four million dollars
($4,000,000).

109
110
11l
112 Section 38U. Permissible uses for private financial assistance

received.113
114 (A) A new or expanding research and development company

that transfers tax benefits under the program may use the private
financial assistance received from the corporation that receives
the transferred tax benefits, as evidenced by the Corporation Busi-

115
116
117

ness Tax Benefit Certificate, in the funding of operation and
development costs, including;

118
119
120 (1) construction, acquisition, and development of real estate;

(2) acquisition of materials;121
(3) start-up costs;122

123 (4) working capital;
(5) salaries;124

125 (6) research and development expenditures; and
126 (7) any other expenses determined by the Department by regu-

lation.127
128 (B) The Department may require certifications or audits to

determine compliance with subsection (A) of this section.129
130 Section 38V. Requirements for transfer; restrictions on

acquiring corporation.131
132 (A) A corporation that acquires a Corporation Business Tax

Benefit Certificate shall enter into a written agreement with the
new or expanding advanced research and development company
concerning the terms and conditions of the private financial assis-
tance made in exchange for the Corporation Business Tax Benefit
Certificate authorized under this section.

133
134
135
136
137

(B) A corporation that receives surrendered tax benefits under
this program may not, directly, or indirectly, own or control 5% or
more of the voting rights or 5% or more of the value of classes of
stock of the company that is surrendering the same tax benefits
under this subtitle.

138
139
140
141
142
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143 (C)(1) A corporation that receives surrendered tax benefits
144 under the program may claim a credit against the state income tax
145 in the amount of the surrendered tax benefits.
146 (2) A corporation that claims a credit under this subsection may
147 apply the credit only in the taxable year in which the credit is
148 acquired.
149 (3) A tax benefit surrendered under the program may be
150 acquired and claimed by only one corporation.
151 (D) A corporation that receives surrendered tax benefits under
152 the program shall attach a copy of the Corporation Business Tax
153 Benefit Certificate to any state tax return the corporation is
154 required to file.
155 (E) A new or expanding research and development company
156 that transfers tax benefits under the program shall attach a copy of
157 the Corporation Business Tax Benefit Certificate to any state tax
158 return the new or expanding research and development company
159 is required to file.
160 (F) A corporation that receives surrendered tax benefits under
161 the program may not retransfer those tax benefits unless the cor-
-162 poration meets the eligibility criteria described in this section.
163 Section 38W.
164 (A) The Department, in consultation with the Department of
165 Economic Development, shall adopt regulations to carry out the
166 provisions of this section.
167 (B) Regulations adopted under subsection (A) of this section
168 may include:
169 (1) Payment of processing fees;
170 (2) Allocation on apportionment of transferable tax benefits if
171 the total amount of transferable tax benefits requested to be sur-
-172 rendered by approved applicants exceeds five million dollars
173 ($5,000,000), as provided in section 38T of this section; and
174 (3) The transfer of bundled tax benefits.

1 SECTION 2. Not later than two years after the implementation
2 of this pilot program the Department shall report the results of
3 said program and any recommendations by filing the same with
4 the joint legislative committees on commerce and labor and taxa-
-5 tion.
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