
HOUSE No. 2886
By Mr. Jones of North Reading, petition of Bradley H. Jones, Jr.

and other members of the General Court for legislation to authorize
the use of single contracts for the design and construction of public
buildings. State Administration.

Etje Commontoealtfj of jHassiacfnisicttis

In the Year Two Thousand and Three

An Act authorizing the utilization of a design-build construction

DELIVERY METHOD FOR "HORIZONTAL" PUBLIC WORKS CONSTRUCTION
PROJECTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 39M of chapter 30 of the General Laws,
2 as so appearing, is hereby amended by inserting at the end thereof
3 the following subsections:—
4 Section (f)(1). As used in this Act, the following words shall
5 have the following meanings:
6 “Awarding authority” shall mean the commonwealth, or polit-
-7 ical subdivision thereof, or any county, city, town, district, or
8 housing authority, and any public agency, as defined by subsec-
-9 tion one of section forty-four Aof chapter one hundred and forty-

10 nine
11 “Design/build” shall mean a construction method which utilizes
12 a single contract for the design and construction of a building,
13 rather than separately contracting with a designer and then a
14 general contractor.
15 “Inspector General” shall mean the Inspector General of the
16 Commonwealth,
17 “Public Works Projects” shall mean any of the public works
18 “horizontal” construction projects permitted and governed by
19 G.L.c. 30, § 39M,
20 “Responsible offeror” shall mean a person, corporation, or
21 other organization or entity which has the capability to perform
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22 fully the contract requirements, and the integrity and reliability
23 which assures good faith performance.
24 “Responsive offeror” shall mean a person, corporation, or other
25 organization or entity which has submitted a proposal which con-
-26 forms in all respects to the request for proposals.
27 Section (f)(2). Notwithstanding the provisions of
28 subsections (a) through (e) of section 39M of chapter 30 of the
29 General Laws, sections 38A to 380, inclusive, of chapter 7 of the
30 General Laws, and sections 44A to 44J, inclusive, of chapter 149
31 of the General Laws, or any other general or special law regu-
-32 lating the design, construction, advertising, or bidding of design
33 and of construction contracts, or any other general or special law
34 to the contrary, the awarding authority may select and contract
35 with a single contractor and provide design/build services for the
36 design and construction of public works projects; provided, how-
-37 ever that the design/build contractor shall be certified by the
38 inspector general to perform the work required and shall be
39 selected through a competitive process conducted in conformance
40 with subsection (c).
41 Section (f)(3). The inspector general shall develop procedures
42 for procurement of design/build services. Said procedures shall
43 include but shall not be limited to the following provisions:
44 (a) When an awarding authority intends to procure a
45 design/build contract as authorized by section (f)(2) herein, the
46 awarding authority shall first solicit applications from prospective
47 proposers by issuing a request for qualifications, which request
48 shall include without limitation: (1) a description of the program
49 for the project; (2) the estimated total cost of design and construc-
-50 tion; (3) an application form prescribed by the awarding authority
51 soliciting information relating to i) the applicant’s experiences,
52 ability and qualifications to perform design services, construction
53 work, and design/build services, and ii) the applicant’s financial
54 capacity; and (4) all criteria that will be used to evaluate each
55 applicant’s qualifications to submit a proposal for the design/build
56 contract.
57 (b) The awarding authority shall evaluate all applications solely
58 on the basis of the criteria set forth in the request for qualifica-
-59 tions and shall select no fewer than three, unless fewer than three
60 applications are received, and no more than five finalists to submit
61 design-build proposals. The awarding authority shall notify all
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applicants of the selection of finalists and shall issue a request for
proposals to all finalists within a reasonable time, but not less than
45 days, prior to the deadline for submission of proposals.
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64

(c) The awarding authority shall obtain the design/build serv-
ices utilizing sealed competitive proposals. The request for pro-
posals shall include, without limitation, the following information:
(1) the time and date for receipt of proposals; (2) the address of
the office to which a proposal shall be delivered; (3) proposed
contractual terms and conditions, some of which may be deemed
mandatory or non-negotiable; (4) a bid security requirement as
more fully described in section (f)(3)(e) herein; (5) the required
content of proposals; (6) schematic design documents for the pro-
ject; (7) the performance criteria for the project; (8) the express
warranties that will apply to the public works project; (9) all eval-
uation criteria that will be utilized by the awarding authority,
which shall include qualifications, experience, compliance with
schematic design documents, and total project cost; (10) the expe-
rience of the members of the proposer’s project team in the tech-
nical discipline required for the project and in similar projects, the
financial stability and resources of the proposer, and the capability
of the proposer to undertake the project; (11) standards by which
final acceptance of the work by the awarding authority will be
determined, including quality of workmanship and materials,
results of inspections and tests, suitability for a particular purpose,
and cost; and (12) such other matters as may be determined by the
awarding authority. The request for proposals for design/build
services shall also describe the scope of the design/build project
and identify all quality and performance requirements for said
project.
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91 (d) Public notice of each request for proposals shall be pub-

lished at least three weeks prior to the time specified in such
notice for the receipt of proposals in the central register published
by the state secretary and in a daily newspaper of general circula-
tion in the municipality or county where each public works project
is proposed. The request for proposals for design/build services
shall also be published in at least one trade journal of national dis-
tribution.

92
93
94
95
96
97
98

(e) Each request for proposals may incorporate documents by
reference; provide, however, that the request for proposals shall
specify where offerors may obtain such documents. The request
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for proposals for design/build services may provide for the sepa-
rate submission of price, and so provided, shall indicate when and
how offerors shall submit the price, and shall specify that bid sec-
urity in a form specified by the commissioner and/or inspector
general and in the amount equal to 5 per cent of the proposed con-
tract price shall accompany each such proposal. The awarding
authority shall make copies of each request for proposals available
to all offerors on all equal basis. The awarding authority may con-
duct pre-proposal conferences and interviews with interested par-
ties prior to receiving proposals. An offeror’s proposal shall be
unconditional except as provided in this subsection. An offeror
may correct, modify, or withdraw a proposal by written notice
received in the office designated in the request for proposals prior
to the time and date set for the opening of proposals.
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(f) At the opening of the proposals, the awarding authority shall
prepare a register of proposals which include the name of each
offeror and the number of modifications, if any, received. The reg-
ister of proposals shall be open for public inspection. After the
opening of proposals, an offeror may not correct, modify, or with-
draw the price or any other provisions of its proposal in a manner
prejudicial to the interests of the awarding authority or fair com-
petition. The awarding authority may waive minor informalities or
allow the offeror to correct them.

116
117
118
119
120
121
122
123
124
125 (g) The awarding authority shall not open the proposals pub-

licly, but shall open them in the presence of one or more witnesses
at the time specified in the request for proposals. Notwithstanding
the provisions of any general or special law to the contrary, until
the completion of the selection process, the contents of the pro-
posals and the selection process shall not be disclosed to com-
peting offerors and shall not be public documents.
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(h) The awarding authority shall appoint a design/build selec-
tion committee. The design/build selection committee shall be
composed of persons knowledgeable in design and construction,
and shall include the official charged with responsibility for day to
day operation or maintenance of the public works project upon
completion, or their designee. The design/build selection com-
mittee shall evaluate the proposals received by the awarding
authority based solely on the criteria set forth in the request for
proposals. In the event that price proposals are to be submitted
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separately from proposals for design/build services, the
design/build selection committee shall not evaluate price and the
awarding authority shall not disclose such price proposals to the
design/build selection committee until the committee has com-
pleted its evaluation for the proposals for design/build services.
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(i) The design/build selection committee shall specify in
writing on each evaluation criterion a rating of highly advanta-
geous, not advantageous, or such additional rating as the com-
mittee finds reasonable, and shall specify in writing a composite
rating for each proposal and the reasons for such composite rating.
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(j) The awarding authority shall make a determination of the
most advantageous proposal for design/build services from a
responsible and responsive offeror based upon the ratings given to
the proposals by the design/build selection committee. If price
proposals have been submitted separately for design/build serv-
ices, the awarding authority shall also base such determination on
an evaluation of such price proposals. The awarding authority
may negotiate all contract terms not deemed mandatory or non-
negotiable with such offerors. If, after negotiation with such
offerors, the awarding authority is unable to finalize a contract for
design/build services that is in the public interest, the awarding
authority may negotiate with the offeror of the next most advanta-
geous proposal submitted by a responsible and responsive offeror
based upon the ratings of the design/build selection committee
and upon an evaluation of the relevant price proposal if separately
submitted.
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167 (k) Unless not in the public interest to do so, the contract for

design/build service shall be awarded by the awarding authority to
the responsible and responsive offeror submit ting the most advan-
tageous proposals based upon the evaluation criteria set forth in
the request for proposals and the terms of the negotiated contract.
The awarding authority shall complete the selection process by
written notice to the selected offeror and by notice of rejection to
all offerors, as specified below. The awarding authority may
reserve the right to reject any or all proposals if it is in the public
interest to do so.
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177 (1) Prior to execution of a design/build contract, the selected

responsible and responsive offeror shall furnish a performance
bond and payment bond, each in the sum of the contract price and
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issued by a surety company qualified to issue bonds in the com-
monwealth and satisfactory to the awarded authority. If the
selected responsible and responsive offeror fails to execute to a
contract or to furnish the necessary bonds within the time period
specified in the request or proposals, the awarding authority may
award the design/build contract to the responsible and responsive
offeror of the next most advantageous proposal.
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(m) If the awarding authority awards the contract for
design/build service to an offeror which did not submit the lowest
price proposal, the awarding authority shall explain the reason for
such award in writing, which shall be available for public inspec-
tion.
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192 (n) The awarding authority shall return the bid security to all

design/build offerors which are not selected.193
(o) The awarding authority shall prepare a written report of the

reasons for its selection determination and any subsequent deter-
minations to negotiate with additional purposes, including the
recorded votes, if any, that were taken. Such report shall be avail-
able to the public.
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199 Section (f)(4). The awarding authority shall submit final proce-

dures for procurement of design/build services to the inspector
general for comment at least 30 days prior to the publication of
notice of request for proposals. The inspector general shall review
such bidding documents is to assure that the provisions and proce-
dures set forth therein comply in purpose and intent with this act
and the unaffected provisions of chapters 7, 30, and 149 of the
General Laws of the Commonwealth. Upon approval of the pro-
posed bidding documents by the inspector general, the awarding
authority may proceed with notice and advertising of the con-
tracts.
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210 Section (f)(5). Submission of bidding documents for review by

the inspector general and notice and advertising thereof before the
effective date of this act shall be deemed to comply with this act if
this act is effective before any contracts are awarded pursuant to
those bidding documents. Awarding authorities also shall submit
to the inspector general for review and approval the proposed con-
tracts with construction contractors selected in accordance with
this act to assure that subcontracts comply in purposes and intent
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18 with this act and the unaffected provisions of chapters 7, 30, and
19 149 of the General Laws of the Commonwealth.

1 SECTION 2. This act shall take effect upon its passage.
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