
HOUSE No. 4249

HOUSE OF REPRESENTATIVES

The committee on Health Care, to whom were referred the petition
(accompanied by bill, Senate, No. 521) of Susan C. Fargo, Cynthia S.
Creem, Elizabeth A. Malia and Rachel Kaprielian for legislation to
ban smoking in the workplace and the petition (accompanied by bill,
House, No. 2599) of Rachel Kaprielian and other members of the
General Court relative to banning smoking in the workplace, reports
recommending that the accompanying bill (House, No. 4249) ought to
pass.

For the committee.

PETER J. KOUTOUJIAN.

®be Commontoealtb of jHassacbufietts



2 HOUSE No. 4249 [October

In the Year Two Thousand and Three

An Act to improve public health in the commonwealth.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 270 of the General Laws is hereby
2 amended by striking out section 22, as appearing in the 2000 Offi-
-3 cial Edition, and inserting in place thereof the following 15
4 sections:—
5 Section 22. The following terms shall have the following
6 meaning in section 22 to 22M, inclusive.
7 “Business Agent”, an individual who has been designated by
8 the owner or operator of any establishment to be the manager or
9 otherwise in charge of said establishment.

10 “Compensation”, any money, gratuities, privileges or benefits
11 received in return for work performed or services rendered.
12 “Conspicuous”, obvious, prominent, capable of being seen.
13 Signs that are too small, obstructed, not adequately lighted, within
14 3 feet of the floor or over 7 feet off the floor will be considered
15 per se not conspicuous.
16 “Customer service area”, any area of the workplace that a busi-
-17 ness invitee can access.
18 “Employee”, any individual who performs services for compen-
-19 sation for an employer at the employer’s workplace. Includes con-
-20 tract employees, temporary employees and vendors who perform
21 services in the workplace for more than ade minimis amount of
22 time.
23 “Employer”, any individual, partnership, association, corpora-
-24 tion, trust, school, college, university or other educational institu-
-25 tion or other organization, including any public or private
26 authority or municipal or other governmental agency, which regu-
-27 larly uses the services of 1 or more employees, in 1 or more work-
-28 places at any one time.
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29 “Enclosed”, a space bounded by walls, with or without win-
-30 dows, continuous from floor to ceiling and enclosed by doors,
31 including, but not limited to, offices, rooms and halls.
32 “Lodging Home”, any dwelling or part thereof which contains
33 1 or more rooming units in which space is let or sublet for corn-
-34 pensation by the owner or operator to 4 or more persons. The resi-
-35 dential portion of boarding houses, rooming houses, dormitories,
36 convalescent or nursing homes and other similar dwelling places
37 are included. Hospitals, sanitariums, jails, houses of correction,
38 homeless shelters, and assisted living homes are not included in
39 this definition.
40 “Member”, a person who satisfies the requirements for mem-
-41 bership in a membership association, and affirmatively accepts an
42 invitation from such membership association to become a
43 member.
44 “Membership Association”, a not-for-profit entity, which has
45 been created or organized for a charitable, philanthropic, educa-
-46 tional, political, social or other similar purpose.
47 “Outdoor space”, an outdoor area, open to the air at all times
48 and cannot be enclosed by any sort of wall or side covering.
49 “Retail tobacco store”, any establishment which is not required
50 to possess a retail food permit whose primary purpose is to sell or
51 offer for sale to consumers, but not for resale, tobacco products
52 and paraphernalia, in which the sale of other products is merely
53 incidental, and in which the entry of persons under the age of 18
54 is prohibited at all times.
55 “Smoking”, inhaling, exhaling, burning or carrying any lighted
56 cigar, cigarette, pipe, or other lighted tobacco product in any
57 manner or form, including herbal, non tobacco products that are
58 combusted.
59 “Smoking bar”, an establishment whose business is primarily
60 devoted to the serving of tobacco products for consumption by
61 guests on the premises, in which the serving of food or alcohol is
62 only incidental to the consumption of such tobacco products and
63 prohibits the entry of persons under the age of 18 at all times. The
64 establishment must annually demonstrate that revenue generated
65 from the serving of tobacco products must be equal to or greater
66 than 60% of the total combined revenue generated by the service
67 of such tobacco products, beverages and food. The department of
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public health, in conjunction with the department of revenue, shall
determine the process by which to determine the revenue figures.

68
69

“Workplace”, any enclosed indoor area, structure or facility or
any portion thereof, at which 1 or more employees perform serv-
ices for compensation for their employers, including but not lim-
ited to: retail food establishments; retail stores; restaurants; bars;
cafes; bowling alleys; function rooms, halls and other enclosed
spaces rented to the public.

70
71
72
73
74
75

“Work space or work spaces”, any enclosed area occupied by
an employee during the course of his or her employment,
including, but not limited to: offices; customer service areas;
common areas; hallways; waiting areas; restrooms; lounges; and
eating areas.

76
77
78
79
80

Section 22A. The commissioner of the department of public
health may issue regulations, including, but not limited to, defini-
tions of terms as used in sections 22 to 22M inclusive.

81
82
83

Section 228. 1. It shall be the responsibility of the employer to
provide a smoke free environment for all employees working in an
enclosed workplace.

84
85
86

2. Smoking shall be prohibited in all facilities and enclosed
areas of a workplace. This includes all work spaces, common
work areas, auditoriums, classrooms, conference and meeting
rooms, private offices, elevators, hallways, medical facilities,
cafeterias, employee lounges, staircases, restrooms and all other
enclosed areas in the workplace.

87
88
89
90
91
92

3. Each employer shall adopt and implement a written policy
prohibiting smoking in the workplace in accordance with
sections 22 to 22M inclusive.

93
94
95

4. The policy shall contain a statement advising all employees
of their right to work in a smoke free environment, information on
how to file a complaint with the department of public health and
information on how to obtain help quitting smoking.

96
97
98
99

5. Each employer who operates a workplace in the common-
wealth of Massachusetts may distribute for all employees, a
written smoking policy.

100
101
102
103 6. The employer shall post in a clear and conspicuous manner

in the workplace, signs stating that smoking is prohibited and
what is the smoking policy.

104
105



2003] 5HOUSE No. 4249

106 7. The written smoking policy shall be adopted and imple-
107 mented as well as distributed or posted to all employees within 4
108 weeks of the effective date of sections 22 to 22M inclusive or
109 within 4 weeks of the commencement of business operations.
110 8. The employer’s policy must be distributed or posted to all
111 employees on an annual basis. The employer must maintain
112 written records of all distributions of the policy.
113 9. All employers who intend to promulgate a policy that differs
114 from the model policy shall submit for approval, along with a
115 form provided by the department of public health and $25 pro-
116 cessing fee, a copy of the employer’s proposed policy, at least 15
117 days prior to implementation of the policy.
118 Section 22C. 1, Notwithstanding the provisions of section 228,
119 smoking may be permitted in the following places and circum-
120 stances:
121 a. Private residences; including private apartments, or private
122 residential rooms in assisted living facilities licensed pursuant to
123 section I of chapter 19D.
124 b. Membership associations employing 1 employee on the
125 premises in which all of the duties with respect to the operation of
126 such association, including, but not limited to, the preparation and
127 service of food and beverages, reception and secretarial work, and
128 the security services of the membership association are performed
129 or provided for such membership only. Membership associations
130 must register for a permit with the department of public health or
131 its designee and the permit, if issued, will allow smoking in the
132 membership association submitting this application except when
133 the association is open to the public and only on the premises used
134 by and under the control of the association. The registration is not
135 transferable. It does not extend to any other person or organization
136 that may own or may be authorized to use the same.
137 c. Hotel, motel, inn, bed and breakfast and lodging home rooms
138 that are rented to guests, designated as “smoking rooms.” A room
139 so designated shall have signs posted indicating that smoking is
140 allowed therein;
141 d. Retail tobacco stores, which are primarily for the sale of
142 tobacco products and paraphernalia, in which the sale of other
143 products is merely incidental, prohibit the entry of persons under
144 the age of 18 at all times, maintain a valid permit for the sale of
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tobacco products issued by the appropriate authority in each town
or city in which the retail tobacco store is located and are not
required to possess a retail food permit;

145
146
147

e. Smoking bars, provided such establishments prohibit the
entry of persons under the age of 18 at all times, maintain a valid
permit for the sale of tobacco products issued by the appropriate
authority in each town or city in which the smoking bar is located
and provided that such establishments conspicuously post signs at
all entrances which warn patrons of the dangers of environmental
tobacco smoke;

148
149
150
151
152
153
154

f. Performers upon a stage, provided that the smoking is part of
a theatrical production;

155
156

g. Religious ceremonies where smoking is part of the ritual;
and,

157
158

2. In order to be covered by the exceptions, the individual or
business entity claiming the exception must maintain documentary
evidence, as further set forth below, of compliance with the terms
of the regulation and these guidelines. This documentary evidence
must be produced, upon request, to an inspector or such other
enforcing officer.

159
160
161
162
163
164

Section 22D, 1. All enclosed areas, including function rooms,
halls and other enclosed spaces rented or provided to the public,
shall be considered workplaces under this act. All enclosed areas
including a function room, hall or other enclosed area rented or
provided to the public, is operated by a person or an entity that is
not considered an employer because it does not have 1 or more
employees, the rented or provided enclosed area, shall not be con-
sidered a workplace. However, if a person is hired to perform
services as part of the function, the rented or provided area shall
be considered a smoke free workplace for the duration of the
rental or provided period. It is the responsibility of the establish-
ment to ensure that the appropriate signage is displayed and the
individual or group renting the space enforces the prohibition
against smoking.

165
166
167
168
169
170
171
172
173
174
175
176
177
178

Section 22E. If the outdoor space has a structure capable of
being enclosed by walls or covers, regardless of the materials or
the removable nature of the walls or covers, the space will be con-
sidered enclosed for the purposes of sections 22 to 22M when
such walls or covers are in place. All outdoor spaces must be

179
180
181
182
183



72003] HOUSE No. 4249

184 physically separated from an enclosed workspace. If doors, win-
-185 dows, sliding or folding windows or doors or other fenestrations
186 form any part of the border to the outdoor space, all such openings
187 must be closed so as to prevent the migration of smoke into the
188 enclosed workspace. If the windows, sliding or folding windows
189 or doors or other fenestrations are opened or otherwise do not pre-
-190 vent the migration of smoke into the workspace, the outdoor space
191 shall be considered an extension of the enclosed workspace and
192 subject to all provisions of the act.
193 Section 22F. 1. Any nursing home, licensed pursuant to section
194 71 of chapter 111, may apply to the commissioner of the depart-
-195 ment of public health for designation of a part of the nursing home
196 as a residence.
197 2. All applications must designate the residential area of the
198 facility. The residential area cannot contain any employee work-
-199 space, such as offices, restrooms or other areas used primarily by
200 employees.
201 3. The entire facility may not be designated as a residence.
202 4, The designated residential area must be for the sole use of
203 permanent residents of the facility. No temporary or short-term
204 residents may reside in the residential portion of the facility.
205 5. All areas in the designated residential area in which smoking
206 is allowed must be conspicuously designated as smoking areas
207 and be adequately ventilated to prevent the migration of smoke to
208 non-smoking areas.
209 6. The facility must provide suitable documentation, acceptable
210 to the commissioner, that the facility is the permanent domicile of
211 the residents residing in that portion of the facility, that informa-
-212 tion on the hazards of smoking and second hand smoke have been
213 provided to all residences and that smoking cessation aids are
214 available to all residences who use tobacco products.
215 7. The designated residential area must be in conformance with
216 the smoking restriction requirements of section 72X of chapter
217 111 L and 105 CMR 150.015 (D)(l l)(b). All residential areas must
218 be clearly designated as such and cannot be altered or otherwise
219 changed without the express approval of the commissioner.
220 8. All areas of a nursing home not designated as a residence
221 must comply with all provisions of sections 22 to 22M inclusive.
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9. The nursing home must make reasonable accommodations
for any employee, resident or visitor who does not wish to be
exposed to tobacco smoke.

999

223
224

10. Upon compliance with the terms of sections 22 to 22K
inclusive, submission of the required documentation and satisfac-
tory inspection, the commissioner shall certify the designated por-
tion of the facility as a residence. Such certification shall be valid
for 1 year from the date of issuance. 30 days prior to the expira-
tion of the certification, the facility may apply for re-certification
on a form provided by the department of public health.

225
226
227
228
229
230
231

Section 22G. 1. Any person or entity that manufactures or pro-
duces tobacco products in the commonwealth, herein referred to
as the “facility”, may apply to the commissioner of the department
of public health for waiver to designate a part of the facility as a
tobacco testing room. The tobacco testing room shall not be con-
sidered a workplace.

232
233
234
235

236
237

2. All applications must designate the area of the facility that
shall be the tobacco testing room. The tobacco testing room
cannot contain any employee workspace, such as offices,
restrooms or other areas used primarily by employees.

238
239
240
241

3. The entire facility may not be exempt from sections 22 to
22M inclusive.

242
243

4. The designated tobacco testing room must be for the sole use
and purpose of testing tobacco products.

244
245

5. All areas in the tobacco testing room in which smoking is
allowed must be conspicuously designated as smoking areas and
be adequately ventilated to prevent the migration of smoke to non-
smoking areas.

246
247
248
249

6. The designated tobacco testing room must be in conformance
with the smoking restriction requirements of section 72X of
chapter 111 and 105 CMR 150.015 (D)(ll)(b). All tobacco testing
rooms must be clearly designated as such and cannot be altered or
otherwise changed without the express approval of the commis-
sioner.

250
251
252
253
254
255

7. The facility must make reasonable accommodations for any
employee, resident or visitor who does not wish to be exposed to
tobacco smoke.

256
257
258

8. Upon compliance with the terms of sections 22 to 22M inclu-
sive, submission of the required documentation and satisfactory

259
260
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261 inspection, the commissioner shall certify the designated portion
262 of the facility as a tobacco testing room. Such certification shall
263 be valid for 1 year from the date of issuance. 30 days prior to the
264 expiration of the certification, the facility may apply for re-certifi-
265 cation, on a form provided by the department of public health
266 Section 22H. 1. It shall be the responsibility of the employer,
267 business agent, manager or other person having control of such
268 workplace to ensure compliance with all sections pertaining to his
269 place of business or any person in violation of sections 22 to 22M,
270 inclusive. A violator may receive:
271 a. In the case of a first violation a fine of $100;
272 b. In the case of a second violation, within 12 months of the
273 first violation, a fine of $200; and.
274 c. In the case of 3 or more violations within 24 months of the
275 second or current violation, a fine of $3OO for each violation.
276 2. Each calendar day an employer, person, business or entity
277 operates in violation of any provision of sections 22 to 22M inclu-
278 sive, a new violation shall be deemed a separate violation.
279 3. No provision, clause or sentence shall be interpreted as pro-
280 hibiting any state or local government department or agency from
281 suspending, or revoking any license or permit issued by and
282 within the jurisdiction of such department or agency for repeated
283 violations of this section
284 Section 221. 1. Authority to enforce sections 22 to section 22M,
285 inclusive shall be held by the local board of health, the department
286 of public health, the local inspection department or the equivalent,
287 and the alcoholic beverages control commission.
288 2. Any violation may be enforced in the manner provided in
289 section 187 of chapter 111 or section 21 dof chapter 40, by local
290 board of health, the department of public health, the local inspec-
291 tion department or the equivalent, and the alcoholic beverages
292 control commission. Specifically, said entities and individuals
293 shall enforce the provisions of this act through: Investigation of
294 any complaints filed; and unannounced inspections of the
295 premises and records regarding compliance with sections 22 to
296 22M inclusive.
297 3. Any person may register a complaint to initiate an investiga-
-298 tion and enforcement with the local board of health, the depart-
-299
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merit of public health, the local inspection department or the
equivalent, and the alcoholic beverages control commission.

300
301

4. Any fines or fees collected in sections 22 to 22M inclusive
by the Commonwealth shall be used for the enforcement or for
educational programs on the harmful effects of tobacco.

302
303
304

B. Notice305
1. Owners, managers, or other persons having control of a

workplace are encouraged to seek the assistance of the department
of public health for advice or with questions regarding enforce-
ment of this act within the workplace.

306
307
308
309

2. Owners, managers, or persons having control of a workplace
who observe or are made aware of a violation should take all rea-
sonable steps to ensure that the violation is not repeated.

310
311
312

3. Any one or more of the following shall be considered evi-
dence of a violation:

313
314

a. Observation of an individual smoking in the workplace by an
enforcement officer;

315
316

b. Ashtrays or other cigarette or cigar receptacles in the work-
place;

317
318
319 c. Serving individuals smoking in violation of this regulation;

d. Cigarette butts or cigar stubs in the workplace;320
e. Visual secondhand smoke in the air;
f. Odor of tobacco smoke; or,

321
322

g. Observation of an employer, manager, employee or other
person having control of the workplace, knowingly or intention-
ally permitting smoking in the workplace or providing service to
an individual smoking in the workplace.

323
324
325
326

4. Fines shall be paid within 21 days of the date of the issuance
of the citation by the enforcement officer.

ill
328

5. Notice of a citation may be provided in the following
manner:

329
330
331 a. In hand service to the owner, the employer, business agent,

manager or other person having control of the workplace;332
333 b. First class mail to the owner, business agent, manager or

other person having control of the workplace; or,334
335 c. In hand service or service by first class mail to any other

person violating sections 22 to 22M inclusive.336
6. Fines may be paid by mail or in person to the department of

public health or the local enforcement agency issuing the
violations.

337
338
339
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340 b. If a check is returned for insufficient funds or closed
341 account, there will be an additional $25 fee associated with fine.
342 All subsequent fines levied against a workplace will need to be
343 paid by money order.
344 7. Failure to pay a fine within 21 days will result in an addi-
345 tional $5O late payment penalty to the assessor of the penalty. This
346 penalty should be added to all fines paid after 21 days.
347 8. Complaints under the non-retaliation section should be
348 addressed to the department of public health.
349 9. All citations and fines issued pursuant to this act may be
350 appealed.
351 Section 22J. 1. A “No Smoking” sign shall be posted and vis-
352 ible at the entrance to all workplaces, restrooms and break rooms.
353 2. Every workplace shall have “No Smoking” signs conspicu-
354 ously posted so that the signs are clearly visible to all employees,
355 customers, or visitors while in the workplace.
356 3. Additionally signs may be posted in public areas such as, the
357 following areas:
358 a. Lobbies;
359 b. Hallways;
360 c. Cafeterias;
361 d. Kitchens;
362 e. Locker rooms;
363 f. Customer service areas;
364 g. Offices where the public is invited
365 h. Conference rooms;
366 i. Lounges;
367 j. Waiting areas; and,
368 k. Elevators.
369 4. All signs necessary to comply with paragraph lof this
370 section and at least 1 sign in each of the designated areas in para-
371 graphs 2, and 3, must be permanently attached, at eye level, to a
372 wall or permanent fixture.
373 5. All “No Smoking” signs must
374 a. Be made of durable material;
375 b. Be red and white;
376 c. Contain the words “NO SMOKING,” at least 2 inches in
377 height;
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d. Contain the international symbol for no smoking, a lighted
cigarette in a red circle with a red line through it; and.

378
379

e. Contain the words: “IT IS ILLEGAL TO SMOKE IN THIS
ESTABLISHMENT. TO REPORT A VIOLATION CALL...” and
insert the appropriate reporting authority.

380
381
382

6. Approved signs and templates for signage design may be
obtained from the department of public health or the local boards
of health.

383
384
385

7. A workplace may post alternative signage that is conspic-
uous and has been approved, in advance, by the local board of
health. Proposed signage should be submitted to the local board of
health.

386
387
388
389

B. Smoking signs390
1. All designated residential smoking rooms in a hotel, motel,

inn, bed and breakfast and lodging home rooms must be clearly
marked as such in the following locations:

391
392
393

i. On the exterior of all entrances from a public hallway and
public spaces; and,

394
395
396 ii. In all interior rooms.

2. In lieu of marking each room, an establishment may desig-
nate an entire floor of residential rooms as smoking. The floor
must be conspicuously designated as smoking at each
entranceway on to the floor. Smoking shall not be allowed in the
common areas of the floor, such as halls, vending areas, ice
machine locations and exercise areas and shall comply with sub-
section A.

397
398
399
400
401
402
403

Section 22K. 1. All smoking bars are required to obtain a
permit from the commissioner of the department of public health
on an annual basis.

404
405
406

2. The issuance of a smoking bar permit shall be conditional on
an applicant’s consent to unannounced, periodic inspections of the
retail establishment to ensure compliance.

407
408
409

3. All smoking bars must prohibit entry and access to the
premises to persons under 18 years of age at all times.

410
411

4. All smoking bars must be clearly labeled as “smoking bars”
and must have the following notices on all entrances to the estab-
lishments open to the public: “WARNING! This establishment
may contain tobacco smoke. Exposure to secondhand smoke is

412
413
414
415
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known to cause cancer and heart disease. No person under the age
of 18 may enter the premises.”

416
417

B. Permitting Procedure418
1. All smoking bars must annually obtain the necessary licenses

to sell tobacco.
419
420

2. With the application for the permit for the operation of a
smoking bar, the applicant must provide the following:

421
422

a. A completed application for a permit for the operation of a
smoking bar from the department of public health;

423
424

b, A floor plan of the premises or a statement that the floor plan
has already been filed and has not changed;

425
426

c. Copies of revenue forms, as determined by the department of
public health in consultation with the department of revenue, to
demonstrate compliance with sections 22 to 22M inclusive; and.

427
428
429

d. A $l5O filing fee in the form of a check made out to the
department of public health.

430
431

3. Each establishment will be required to submit, to the depart-
ment of public health, a copy of every Massachusetts DOR form
MAB-4 and any other form designated by the department of
public health, demonstrating compliance with the requirements of
sections 22 to 22M inclusive, for the duration that the establish-
ment holds a permit for the operation of a smoking bar. Failure to
submit the documentation within 10 days of filing with the DOR
or failure of the documentation to demonstrate compliance with
the terms of the act will result in automatic revocation of the
smoking bar permit.

432
433
434
435
436
437
438
439
440
441
442 4. If the application is for a new establishment that has never

filed a Massachusetts DOR form MAB-4, the applicant must
submit the following additional information:

443
444
445 a. A copy of the establishment’s business plan and business

contracts including a brief description of the operations of the
business, any promotional material and advertising for the estab-
lishment;

446
447
448
449 b. A copy of establishment’s price Hst/menu for all food, liquor,

tobacco products or other merchandise offered for sale;450
451 c. Proof of membership or an application for membership in a

national tobacco retail association or equivalent business organi-
zation;

452
453
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d. A copy of each license the establishment is required to obtain
by the commonwealth of Massachusetts or the local board for the
operation of said establishment; and,

454
455
456

e. A sworn statement from the business operators that to the
best of their information and belief, the establishment will meet
the terms and conditions of the regulation and the guidelines with
regards to the operations of a smoking bar.

457
458
459
460

5. Upon the submission of the documentation listed above, a
satisfactory inspection of the premises by the department of public
health or its designee and upon approval by the commissioner of
the department or his designee a permit or provisional permit for
operation of a smoking bar shall be issued.

461
462
463
464
465

6. A provisional permit shall be reviewed on a quarterly basis,
for 1 year. Provisional permits may not be renewed.

466
467

a. New establishments will be monitored by unannounced quar-
terly inspections of the establishment by the department of public
health or its designee.

468
469
470

b. Each establishment will be required to submit a copy of their
first quarter Massachusetts DOR form MAB-4 and any other form
designated by the department of public health and all other subse-
quent filings up until 1 year, within 10 days of filing with the
DOR.

471
472
473
474
475

c. Upon submission of documentation demonstrating compli-
ance with the terms of the regulation for 4 consecutive quarters,
the establishment may apply for a full permit, pursuant to
section 2.

476
477
478
479

7. All permits shall be displayed in a conspicuous manner, vis-
ible at all times to patrons of the establishment.

480
481

C. Retail Tobacco482
483 1. All retail tobacco stores must annually obtain the necessary

licenses to sell tobacco.484
485 2. In addition, a retail tobacco store, on an annual basis, must

obtain a permit for the operation of a retail tobacco store from the
department of public health or its designee.

486
487
488 3. Applications for a permit shall be available from the depart-

ment or its designee and shall be substantially the same as for a
smoking bar, as set forth above in subsection B except the
following:

489
490
491
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492 a. In lieu of the form MAB-4, an establishment may submit any
493 document signed under the pains and penalties of perjury and sub-
494 mitted to the Massachusetts department of revenue, detailing the
495 operating revenues for the establishment.
496 b. The establishment must be clearly labeled as a retail tobacco
497 store.
498 c. Instead of a menu, a price list of all non-tobacco products
499 sold in the establishment.
500 Section 22L. No person or employer shall discharge, refuse to
501 hire, refuse to serve or in any manner retaliate or take any adverse
502 personnel action against any employee, applicant, customer or
503 person because such employee, applicant, customer or person
504 takes any action in furtherance of the enforcement of this act or
505 exercises any right conferred by sections 22 to 22M inclusive.
506 Section 22M. 1. Any employer, owner, manager or other person
507 having control of a workplace subject may apply to the commis-
508 sioner of the department of public health or its designee for a
509 waiver of any provision of sections 22 to 22M inclusive for a
510 period not to exceed 90 days. No employer, owner, manager or
511 other person having control of a workplace shall be granted more
512 than 1 waiver. Only 1 waiver, for up to and not to exceed 90 days,
513 may be issued per workplace. At the end of the waiver period, the
514 workplace must comply with all applicable provisions of
515 sections 22 to 22M inclusive.
516 2. Requests for waivers of any provision of sections 22 to 22M
517 inclusive must be submitted to the commissioner of the depart-
518 ment of public health or its designee and all waivers shall be sub-
519 mitted to the commissioner, or his designee, on an application
520 form provided by the department of public health or its designee
521 along with a $lOO non-refundable filing fee.
522 3. Questions regarding waivers should be addressed to the
523 department of public health.
524 4. The decision to grant such a waiver shall be in the sole dis-
-525 cretion of the commissioner or its designee, based upon his deter-
-526 mination that such waiver is in the public interest. In so
527 determining, the commissioner may take into account, but is not
528 limited to, the following;
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a. The efforts that the employer, owner, manager or other
person having control of a workplace has made toward compli-
ance with sections 22 to 22M inclusive;

529
530
531

b. Whether or not the workplace wilt be in compliance with all
terms of sections 22 to 22M inclusive within 90 days; and,

532
533

c. Whether or not the granting of the waiver will result in an
appreciable danger to the health of the public.

534
535

SECTION 2. 1. Nothing in this act shall be deemed to amend or
repeal any applicable fire, health or other law, ordinance or regu-
lation so as to permit smoking in areas where it is prohibited by
such fire, health or other law, ordinance or regulation.

7.

3
4

2. Nothing in this act shall be deemed to preempt the further
limitation of smoking in the Commonwealth by any local regula-
tory body within the limits of its authority and jurisdiction.
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SECTION 3. There is hereby established a special commission
to assist in the efficient implementation and compliance of this
act. The commission shall be comprised of a representative from
the Boston Public Health Association, the Massachusetts Restau-
rant Association, the Massachusetts Association of Health Boards,
the Massachusetts Municipal Association, the alcoholic beverages
control commission, the Massachusetts Public Health Association,
the department of public health, the department of public safety,
and representatives from 15 local boards of health appointed by
the commissioner of the department of public health in which said
commissioner shall take into account the size of the city or town
and other unique factors to ensure diversity on the commission.
The commissioner of the department of public health may appoint
additional members of the commission.
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1 SECTION 4. The provisions of this Act shall become effective
2 on August 2, 2004.
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