
HOUSE No. 4700

Office of the Commissioner of Banks

Dear Mr. James

Enclosed for filing please find the Division of Banks’ (the “Division”)
summary of its proposed amendments to 209 CMR 47.00 et seq.. Parity with
National Banks, which are the implementing regulations for Massachusetts
General Laws chapter 167F, section 2, clause 31. A copy of the statute is
attached to this letter. This summary and a copy of the proposed amend-
ments, found at Appendix A, are required to be filed with your office pur-
suant to the statute. The Division’s required statement that it has complied
with the pertinent provisions of Massachusetts General Laws chapter 30A is
found at Appendix B.

A public hearing on these amendments was held pursuant to Massachu-
setts General Laws chapter 30A on Tuesday, April 20, 2004 at 10:00 a.m.
and written comments were accepted through 5:00 p.m. on that same date.
Oral comments and written comments were received from the bank trade
association, which was in support.

die Commontocaltf) of itlassacliusctts

Boston, Massachusetts 02133

Clerk of the House of Representatives
State House, Room 145
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The Parity with National Banks regulations had been authorized by the
enactment of section 26 of Chapter 238 of the Acts of 1996, An Act Relative
to the Banking Industry in the Commonwealth, which authorized the Divi-
sion to propose regulations that would grant state-chartered bank certain
expanded powers enjoyed by national banking associations with their main
offices located in the Commonwealth, subject to Legislative review.
Chapter 292 of the Acts of 2002, An Act Relative to the Powers of State
Chartered Banks, rewrote the first two sentences of General Laws
chapter 167F, section 2, paragraph 31 in order to broaden the wild card
powers, so called, for state-chartered banks by authorizing such banks to
exercise any power and engage in any activity that is permissible for any
federal bank, not just national banks, or an out-of-state bank in accordance
with regulations promulgated by the Division. The purpose of the statute,
and the regulations promulgated by the Division, has been to promote com-
petitive equality for state-chartered banks.

The Division has undertaken an extended review of the regulations of the
Office of the Comptroller of the Currency (“OCC”), the Office of Thrift
Supervision (“OTS”) and authorities of other state banking institutions
approved by the Federal Deposit Insurance Corporation (“FDIC”) in consid-
ering these amendments. The list of all authorities considered is too exten-
sive to be listed.

The proposed amendments include specific authorities requiring approval
relative to mergers; real estate development loans; net leases or installment
sales of real estate; and electronic activities, relative to a state-chartered
bank’s use of technology to deliver services, consistent with safety and
soundness. The amendments also include authority for a state-chartered bank
to act as a finder by bringing together interested parties to a transaction.
Such finder authorities may be conducted without application or notice to the
Division.

Most of the new authorities granted are taken from powers granted to fed-
erally-chartered banks. The language added or regulations referred to are
taken from provisions applicable to national banks for consistency purposes.
The authority for real estate development loans is taken from powers granted
to banks in other states and approved by the FDIC. Some Massachusetts-
chartered banks have made such loans under their Leeway Law, General
Laws chapter 167F, section 2, paragraph 8. The inclusion ot such loan
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authority in the parity regulations grants specific authority for such loans and
results in such loans no longer being calculated against any Leeway Law
limits.

47.00 Parity with Federal Or Out-of-State Banks

This amendment would change title of the regulation to reflect that it also
now includes parity with other states as well as to reflect that federal banks
now include federal savings banks and federal savings and loan associations
subject to the jurisdiction of the OTS, not just national banks under the juris-
diction of the OCC.

47.01 Purpose and Scope

Pursuant to Chapter 292 of the Acts of 2002, this amendment changes the
purpose and scope of the regulation to reflect that it now may include autho-
rized activities for banks within the jurisdiction of the OCC and the OTS, or
out-of-state banks, and that such activities have been approved by the Fed-
eral Deposit Insurance Corporation.

Chapter 292 of the Acts of 2002, An Act Relative to the Powers of State
Chartered Banks , rewrote the first two sentences of General Laws chapter
167F, section 2, paragraph 31 in order to broaden the wild card powers, so-

called, for state-chartered banks by authorizing such banks to exercise any
power and engage in any activity that is permissible for any federal bank or
an out-of-state bank in accordance with regulations promulgated by the
Commissioner of Banks. Prior to said Chapter 292, the law provided for
parity only with national banks subject to the OCC.

47.06(3) Application Process to Conduct Certain Activities Activities
Subject to Application and Approval

SECTION-BY-SECTION SUMMARY

Summary

Summary

Discussion
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i

These amendments would enable banks to apply to the Division for the
following activities:

Merger with nonbank subsidiaries or affiliates;

• Real estate development loans;

• Net leases or installment sales of real estate;

• Electronic activities, including:

Electronic activities that are part of, or incidental to, the business of
banking;

- Furnishing of products and services by electronic means and facilities;

- Composite authority to engage in electronic activities;

- Sale of excess electronic capacity and by-products;

Acting as digital certification authority;

- Data processing;

- Correspondent services; and

- Shared electronic space

• Appraisal services

47.09(2) Activities Requiring No Application or Notice

These amendments would add the following finder activities, and would
require neither application nor notice:

Summary

Summary
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• Communicating information about providers of products and services,
and proposed offering prices and terms to potential markets;

• Communicating to the seller an offer to purchase or request for informa-
tion, including forwarding completed applications, application fees, and
requests for information to third-party providers;

• Arranging for third-party providers to offer reduced rates to those cus-
tomers referred by the bank;

• Providing administrative, clerical and record keeping functions related
to the bank’s finder activity, including scheduling sales calls on behalf
of sellers and conducting marketing research to identify potential new
customers for retailers;

• Conveying between interested parties expressions of interest, bids,
offers, orders, and confirmations relating to a transaction; and

Any other finder activities authorized by 12 CFR §7.1002

The Joint Committee on Banks and Banking and its staff may contact me
at (617) 956-1510 or the Division’s Legal Unit at (617) 956-1520, if they
have any questions regarding these proposed regulations.

Very truly yours.

STEVEN L. ANTONAKES,
Commissioner ofBanks.
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Proposed Amendments to 209 CMR 47.00 et set/. , Parity with National
Banks

The title of 209 CMR 47.00 is hereby deleted and replaced with the
following:

209 CMR 47.00 is hereby amended by deleting 209 CMR 47.01 in its
entirety and replacing it with the following:

47.01: Purpose and Scope

The purpose of 209 CMR 47.00 et seq.. is to specify authorized powers
and activities of banks, pursuant to M.G.L. c. 167F, §2, clause 31, and to
establish procedures and requirements, applicable to banks seeking to exer-
cise additional or more flexible parallel powers granted to or conduct activi-
ties authorized for federal banks under Federal law for activities authorized
or for banks chartered by another state which have been approved by the
Federal Deposit Insurance Corporation, to the extent that such powers are
not otherwise prohibited under State law.

In determining whether or not to authorize any power or activity, the
Commissioner shall also determine whether or not competition among banks
will be unreasonably affected and whether public convenience and advantage
will be promoted.

A bank may, under M.G.L. c. 167F, §2, clause 31 and 209 CMR 47.00
et seq.. exercise only those powers and engage in only those activities autho-
rized by the Commissioner as set forth in 209 CMR 47.00 et seq. Powers and
activities not so authorized are prohibited.

209 CMR 47.06(3) is hereby amended by adding at the end thereof the
following:

Appendix A

209 CMR 47.00: PARITY WITH FEDERAL OR OUT-OF-STATE BANKS

(e) Meruer with Nonbank Subsidiaries or Affiliates. A bank may merge
with one or more of its nonbank subsidiaries or affiliates.
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Real Estate Development Loans. A bank may through a wholly-owned
subsidiary develop residential or commercial real estate up to a max-
imum amount of twenty per cent of the bank’s Tier 1 capital.

(f)

Net Leases or Installment Sales of Real Estate. A bank may enter into
net leases or installment sales of real estate to serve the home finance
needs of its customers, who are prohibited by religious principles from
paying interest and therefore from obtaining traditional mortgages,
subject to such terms and conditions as the Commissioner shall
approve.

(g)

Electronic Activities. A bank may engage in the following electronic
activities, subject to such terms and conditions as the Commissioner
shall approve:

(h)

1. Electronic activities that are part of, or incidental to, the business of
banking, as any such activities may be authorized pursuant to 12
CFR §7.5001;

2. Furnishing of products and services by electronic means and facili-
ties, as any such activities may be authorized pursuant to 12 CFR
§7.5002;

3. Composite authority to engage in electronic activities, as any such
activities may be authorized pursuant to 12 CFR §7.5003;

4. Sale of excess electronic capacity and by-products, as any such
activities may be authorized pursuant to 12 CFR §7.5004;

5. Bank acting as digital certification authority, as any such activities
may be authorized pursuant to 12 CFR §7.5005;

6. Data processing, as any such activities may be authorized pursuant
to 12 CFR §7.5006;

7. Correspondent services, as any such activities may be authorized
pursuant to 12 CFR §7.5007; and

8. Shared electronic space, as any such activities may be authorized
pursuant to 12 CFR §7.5010.
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(i) Appraisal Services. A bank may perform real estate appraisals in con-
nection with both their loans and loans made by other financial institutions.
A bank may perform appraisals for the occasional customer who requests
one even though there is no associated loan transaction, A bank’s operating
subsidiaries may perform real estate appraisals for general customers, even if
no bank loan is involved, provided that the activity constitutes no more than
10 percent of the subsidiary’s business. All appraisal services are subject to

such terms and conditions as the Commissioner shall approve.

209 CMR 47.09(2) is hereby amended by adding at the end thereof the
following:

(d) Permissible Finder Activities. A bank that acts as a finder may iden-
tify potential parties, make inquiries as to interest, introduce or
arrange contacts or meetings of interested parties, act as an interme-
diary between interested parties, and otherwise bring parties together
for a transaction that the parties themselves negotiate and consum-
mate. Permissible finder activities may include, but not be limited to,
the following:

(1) Communicating information about providers of products and serv-
ices, and proposed offering prices and terms to potential markets
for these products and services;

(2) Communicating to the seller an offer to purchase or request for
information, including forwarding completed applications, applica-
tion fees, and requests for information to third-party providers;

(3) Arranging for third-party providers to offer reduced rates to those
customers referred by the bank;

(4) Providing administrative, clerical, and record keeping functions
related to the bank’s finder activity, including retaining copies ot

documents, instructing and assisting individuals in the completion
of documents, scheduling sales calls on behalt ot sellers, and con-
ducting marketing research to identify potential new customers for
retailers;

(5) Conveying between interested parties expressions of interest, bids,

offers, orders, and confirmations relating to a transaction;



920041 HOUSE —No. 4700

(6) Conveying other types of information between potential buyers,
sellers, and other interested parties;

(7) Establishing rules of general applicability governing the use and
operation of the finder services, including rules that:

(i) Govern the submission of bids and offers to buyers, sellers, and
other interested parties that use the finder service and the circum-
stances under which the finder service will pair bids and offers
submitted by buyers, sellers, and other interested parties; and

(ii) Govern the manner in which buyers, sellers, and other interested
parties may bind themselves to the terms of a specific transac-
tion;

(8) Any other finder activities authorized by 12 CFR §7.1002.

(9) Limitation. The authority to act as a finder does not enable a bank
to engage in brokerage activities that have not been found to be
permissible for national banks;
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April 29, 2004

This is to certify that the Division of Banks has complied with all
pertinent provisions of Massachusetts General Laws chapter 30A regarding
publication and notice of its April 20, 2004 public hearing on its proposed
amendments to 209 CMR 47.00 et seq., Parity with National Banks, pursuant
to Massachusetts General Laws chapter 167F, section 2, clause 31, as added
by section 26 of Chapter 238 of the Acts of 1996, and amended by Chapter
292 of the Acts of 2002.

Sincerely,

JOSEPH A. LEONARD, Jr.,
Deputy Commissioner ofBanks
and General Counsel.

Appendix B
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[Chap. 167F1 INVESTMENTS AND OTHER POWERS 167F:2

23. To accept drafts or bills of exchange drawn upon it and arising out of
transactions involving the import or export of goods, having not more than
six months’ sight to run; provided, however, that no such corporation shall
accept such bills to an aggregate amount exceeding at any time one-half of
its capital stock and surplus account for a stock corporation or its surplus
account for a thrift institution;

24. To rediscount notes, drafts and bills of exchange arising out of actual
commercial transactions;

25. To act as financial or other agent for a person, association, trust, cor-
poration, municipal corporation or government, and in their behalf to nego-
tiate loans and the sale, purchase or other disposition or acquisition of
securities or other property;

26. To act as fiscal agent of the United States, and of any corporation,
state, county, municipality, board, commission or other body politic, and to
perform all duties as such fiscal agent as may lawfully be required of it;

27. To assist customers or act for customers in the preparation of payrolls
and payroll deductions and in the preparation, maintenance and furnishing of
records and statistical information;

28. To lease equipment, machinery, or personal property to customers
provided that such equipment, machinery or personal property was acquired
at the request of the customer and to maintain, and rent out for hire, at any
location occupied by its principal office or any branch office, safe deposit
boxes or other receptacles for the safe keeping of personal property upon
such terms and conditions as may be agreed upon;

29. To contribute such sum or sums of money as the board of investment
in a savings bank or the board of directors in a cooperative bank or trust
company may determine to be reasonable, (a) to any private nonprofit orga-
nization organized for improving the social and economic conditions,
including community development programs and small business technical
assistance, in communities in which any such institution has an office or
branch including any educational institution, (b) to any educational institu-
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tion for the purpose of providing scholarships for the benefit of residents of
such communities, or (c) to any fund being raised by a committee or agency
for the purpose of relieving suffering or distress resulting from disaster or
other calamity occurring in any part of the commonwealth; and

30. To participate in the small business capital access program created
under section fifty-seven of chapter twenty-three A and to make the loans
and create the reserve and take any and all other actions as may be necessary
or appropriate for participating in such program.

31. To exercise any power and engage in any activity that is permissible

for a federal bank or out-of-state bank, as defined in section 1 of chapter
167. in accordance with regulations promulgated bv the commissioner: pro-
vided, however, that the activity is not otherwise prohibited under the laws
of the commonwealth; provided, further, that the activity shall be subject to
the same limitations and restrictions that are applicable to the federal or out-
of-state bank; and provided, further, that the activity authorized for the out-

of-state bank has been approved by the Federal Deposit Insurance
Corporation under section 24 of the Federal Deposit Insurance Act and Part
362 of the regulations thereunder. In the event that federal or out-of-state
banks lose the authority to exercise any power or engage in any activity
based upon which comparable authority was granted to state chartered banks
pursuant to this section, then unless such authority is authorized by another
law by the commonwealth, or a rule, regulation or policy adopted pursuant to
such other law of the commonwealth, or by a judicial decision, the commis-
sioner shall revoke the authority or power for state chartered banks pursuant
to this section. In determining whether or not to authorize any such activity,
the commissioner shall also determine whether or not competition among
banking institutions will be unreasonably affected and whether public conve-
nience and advantage will be promoted. The commissioner shall prescribe
from time to time such regulations as may be necessary in carrying out the
provisions of this paragraph. Except for emergency regulations adopted pur-
suant to section two of chapter thirty A, any such regulation, or any amend-
ment or repeal thereof, shall, after compliance with all applicable provisions
of chapter thirty A except section five, be submitted to the general court.

The commissioner shall file the proposed regulation, amendment or repeal
with the clerk of the house of representatives, together with a statement that
the pertinent provisions of said chapter thirty A have been complied with
and a summary of the regulations in layman’s terms. The clerk shall refer
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such filing to the joint committee on banks and banking within five days of
the filing thereof. No such regulation shall take effect until ninety days after
it has been so filed; provided, however, that such ninety day period shall not
include days when the general court is prohibited by law or rule from
meeting in formal session.

To participate in the redevelopment access to capital program created
under section 60 of chapter 23 A and to make the loans and create the reserve
and take any and all other actions as may be necessary or appropriate for
participating in such program.
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