
HOUSE No. 4724
By Mr. Greene of Billerica, petition of William G. Greene, Jr., and

other members of the General Court relative to oil spill prevention
and response in Buzzards Bay and other harbors and bays of the Com-
monwealth. Natural Resources and Agriculture.

In the Year Two Thousand and Four,

An Act relating to oil spill prevention and response in buzzards
BAY AND OTHER HARBORS AND BAYS OF THE COMMONWEALTH.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Whereas, The deferred operation of this act would
2 tend to defeat its purpose, which is to protect the unique and sen-
-3 sitive waterways of the commonwealth, therefore it is hereby
4 declared to be an emergency law, necessary for the immediate
5 preservation of the public convenience.
6 Findings. Whereas, maritime oil spills create hazards to public
7 health and safety, important natural resources, the economy of the
8 commonwealth, and to incomes and employment dependent on
9 such resources;

10 Whereas , Article 97 of the Constitution of Massachusetts
11 provides that the people shall have the right to clean air and water;

W hereas, Buzzards Bay and other waterways of the coinmon-
1j wealth possess unique navigational hazards and sensitive environ-
-14 mental peculiarities; the legislature hereby finds and declares that,
15 in order to protect the public health and safety and the environ-
-16 ment, and to reduce personal injury and property loss resulting
17 from the sudden release of hazardous substances in the environ-
-18 ment, it is necessary to require vessels entering areas of special19 interest like Buzzards Bay to be; piloted by certified persons
20 familiar with the local waters, have tug escorts, have an appro-
-21 piiate Vessel Trafficking Service System, and specific naviga-
-22 tional watch.

die Commontocaltlj of iflassaclmsctts:
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1 SECTION 2. The following fines and penalties are amended as
2 follows:—
3 Section 42 of chapter 21 of the General Laws, as appearing in
4 the 2000 Official Edition, is hereby amended in line 10 by striking
5 the words “twenty-five thousand” and replacing them with the
6 words: fifty thousand.

Section 42 of chapter 21 of the General Laws, as appearing in
8 the 2000 Official Edition, is hereby further amended in lines 12
9 and 13 by striking the words “twenty-five thousand” and replacing
10 them with the words: fifty thousand.
11 Section 16 of chapter 21A of the General Laws, as appearing in
12 the 2000 Official Edition, is hereby amended in line 27 by insert-
-13 ing after the words “chapter 2IE” the following new words: — or
14 consisted of knowingly making, or causing any person to make
15 any false, inaccurate, incomplete or misleading statement in any
16 document submitted to or required to be kept by the department.
17 Section 16 of chapter 21A of the General Laws, as appearing in
18 the 2000 Official Edition, is hereby further amended by inserting
19 in line 139 after the word “interest” the following new sen-

-20 tence: — Notwithstanding any general or special law to the con-
-21 trary, including the limitations and considerations set forth in this
22 section, the department may require that the amount of a civil
23 administrative penalty imposed pursuant to this section exceed the
24 economic benefit realized by a person for non-compliance.
25 Section 16 of chapter 21A of the General Laws, as appearing in
26 the 2000 Official Edition, is hereby further amended in line 143
27 by inserting after the semicolon the following new words:— a
28 failure to comply that is part of a pattern of non-compliance and
29 not an isolated instance; knowingly making, or causing any person
30 to make any false, inaccurate, incomplete or misleading statement
3 1 in any document submitted to or required to be kept by the depart-
-32 ment.
33 Section 16 of chapter 21A of the General Laws, as appearing in
34 the 2000 Official Edition, is hereby further amended by inserting
35 in line 162 after the words “assessing such penalty” the following
36 new sentence:— Any person who fails to comply with or other-
-37 wise violates chapter 21E or any regulation adopted thereunder
38 shall be liable for a civil administrative penalty not to exceed
39 $25,000 for each day such violation continues.
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40 Section 11 of chapter 2IE of the General Laws, as appearing in
41 the 2000 Official Edition, is hereby amended in line 10 by striking
42 the words “twenty-five thousand” and replacing them with the
43 following new words: fifty thousand.
44 Section 11 of chapter 21E is hereby further amended in line 11
45 by striking the words “twenty-five thousand” and replacing them
46 with the words:— fifty thousand.
47 Section 29F of chapter 29 of the General Laws, as appearing in
48 the 2000 Official Edition, is hereby amended by inserting in para-
-49 graph 1 of subsection (c) in line 70 after the word “safety” the
50 following new words;— or (ix) repeated or aggravated violation
51 of any state or federal law protecting the environment.
52 Section 29F of chapter 29 of the General Laws, as appearing in
53 the 2000 Official Edition, is hereby further amended by inserting
54 in paragraph 2 subsection (c) in line 82 after the words “record of
55 health and safety” the following new words:— or environmental.
56 Section 59 of chapter 91 of the General Laws, as appearing in
57 the 2000 Official Edition, is hereby amended in line 8 by striking
58 the words “one thousand dollars” and replacing them with the
59 words: twenty-five thousand dollars for each day such viola-
-60 tion occurs or continues.
61 Section 23 of chapter 130 of the General Laws, as appearing in
62 the 2000 Official Edition, is hereby amended in line 13 by striking
63 the words “one hundred and fifty” and replacing them with the
64 following new words: five thousand.
65 Section 23 of chapter 130 of the General Laws, as appearing in
66 the 2000 Official Edition, is hereby further amended in line 14 by
67 striking the words “five thousand” and replacing them with the
68 following new words: twenty-five thousand.

1 SECTION 3. Chapter 21 of the General Laws, as appearing in
2 the 2000 Official Edition, is hereby amended by striking out
3 section SOB and inserting in place thereof the following section:—
4 Section SOB. Definitions. The following words as used in the
5 following three sections, unless the context clearly requires other-
-6 wise, shall have the following meaning:

(a) “Areas of special interest” any water of the commonwealth
8 that is found by the secretary of EOEA to contain one or more
9 immobile obstacles to navigation, abut or include areas of critical
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10 environmental concern, are designated as an estuary of national
11 significance, abut or include habitat for endangered species, abut
12 or include public recreation areas, support shell fishing, finfishing
13 and/or tourist industries, or abut or include sensitive public safety
14 areas. Such waters include but are not limited to Buzzards Bay,
15 Vineyard Sound, Mount Hope Bay.
16 (b) “Department”, the department of environmental protection.
17 (c) “Discharge”, any spilling, leaking, pumping, pouring, emit-
-18 ling, emptying, discharging, injecting, escaping, leaching,
19 releasing, dumping or disposing into the environment of the com-

-20 monwealth.
21 (d) “Hazardous Material”, material including but not limited to,
22 any material, in whatever form, which, because of its quantity,
23 concentration, chemical, corrosive, flammable, reactive, toxic,
24 infectious or radioactive characteristics, either separately or in
25 combination with any substance or substances, constitutes a pre-
-26 sent or potential threat to human health, safety, welfare, or to the
27 environment. The term shall also include all those substances
28 which are included under 42 USC Sec. 9601(14), but it is not lim-
-29 ited to those substances.
30 (e) “Hazardous Waste”, a waste, or combination of wastes,
31 which because of its quantity, concentration, or physical, chemical
32 or infectious characteristics may cause, or significantly contribute
33 to an increase in mortality or an increase in serious irreversible, or
34 incapacitating reversible illness or pose a substantial present or
35 potential hazard to human health, safety or welfare or to the envi-
-36 ronment.
37 (f) “Oil”, insoluble or partially soluble oil of any kind or origin
38 or in any form including, but not limited to, crude or fuel oil, lube
39 oil or sludge, asphalt and soluble or partially soluble derivatives
40 of mineral, animal or vegetable oil.
41 (g) “Vessel”, every description of watercraft or other artificial
42 contrivance used, or capable of being used, as a means of trans-
-43 portation on water.

1 SECTION 4. Said Chapter 21 is hereby further amended by
2 inserting after section 508 the following 3 sections:—
3 Section 50C. Any vessel, whether or not self-propelled, in or
4 entering upon the waters of the commonwealth tor the purpose ot
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5 transporting, discharging or receiving a cargo of oil, hazardous
6 material, or hazardous waste, shall be subject to tbe following
7 financial assurance requirements and penalty authority:
8 (a) Financial assurance obtained individually or Jointly by the
9 vessel, its owner or agent, its charterer, or by the owner or oper-

-10 ator of the terminal at which the vessel discharges or receives its
11 cargo, shall he provided to the department of environmental pro-
-12 tection in the amount of at least $50,000,000 or, for vessels with a
13 capacity of less than 6,000 barrels, $3O per gross ton. A minimum
14 one million dollars of such financial assurance shall be a bond
15 payable to the commonwealth. A copy of the financial assurance,
16 including the bond, shall be posted on the vessel.
17 (b) The department may allow financial assurance in a lower
18 amount based upon criteria that includes, but is not limited to, the
19 type and amount of the above cargo transported by tbe vessel; the

20 size and construction of the vessel, including whether the vessel is
21 double hulled; the safety record of the vessel or the vessel owner,
22 the loss or accident history of the vessel or vessel owner involving
23 maritime spills, and the safety equipment used by the vessel. The
24 financial assurance shall be in a form approved by the department.
25 (c) If the department determines that any oil, hazardous mate-
-26 rial or hazardous waste has been discharged into the waters of the
27 commonwealth from a vessel, the financial assurance shall he for-
-28 feited to the extent of the costs incurred by the commonwealth in
29 containing and removing said oil, hazardous material or hazardous
30 waste, to the extent necessary to protect public health and safety,
31 to the extent of damages caused to the natural and recreational
32 resources of the commonwealth and the costs of assessing such
33 damages, and to the extent of any otherwise uncollectible fines
34 levied against the operators of said vessel for violation of any
35 laws relating to water pollution abatement. The remedies provided
36 in this section shall be in addition to all other remedies available.
37 No bond or other form of financial assurance shall be released
38 without a written certification by the department that the vessel
39 has not been a source of any discharge of oil, hazardous material
40 or hazardous waste to waters of the commonwealth. Any vessel in
41 the waters of the commonwealth which violates the provisions of
42 this section, and the owner, agent and charterer of said vessel, and
43 the operator of any terminal which receives or discharges the
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44 above cargo from or to a vessel not meeting the financial assur-
-45 ance requirements of this section, shall be punished by a fine of
46 not more than $25,000 dollars per day of violation.
47 Section 50D. For purpose of investigating any maritime spill
48 incident resulting in, or reasonably likely to result in, either
49 directly or indirectly, a discharge of oil, hazardous material, or
50 hazardous waste, to the waters of the commonwealth, the environ-
-51 mental police officers of the office of environmental law enforce-
-52 ment of the executive office of environmental affairs may board
53 and inspect any vessel. Such inspection may include, but is not
54 limited to inspecting copies of the financial assurance and bond,
55 required pursuant to section 50C, and may require the operator of
56 such vessel to give his true and correct name and address and pre-
-57 sent a current and valid form of identification. Whosoever
58 attempts to prevent any officer from hoarding such vessel for the
59 purpose of inspecting, or whosoever attempts to prevent such
60 officer from making an inspection of such vessel, or otherwise
61 violates section thirty-eight of chapter 908 shall be punished by a
62 fine of $5,000. The office of the environmental law enforcement,
63 by regulation, may authorize other law enforcement officers to
64 board and inspect any vessel, if such other law enforcement offi-
-65 cers have relevant training, experience and equipment to conduct
66 such activities. Such other law enforcement officers may include,
67 harbor masters and assistant harbor masters, police officers
68 assigned to harbor patrol, fish and game wardens, members of the
69 state police, and city and town police officers assigned to patrol
70 the waters of the commonwealth.
71 The superior court shall have jurisdiction to enforce the provi-
-72 sions of sections 508 to 500.
73 The department may adopt rules and regulations to implement
74 the provisions of sections 508 to 50C. The office of environ-
-75 mental law enforcement may adopt rules and regulations to imple-
-76 ment the provisions of section 50D,

Section 50E. The secretary of environmental affairs or her
78 designee shall identify specific “areas of special interest” within
79 the waters of the commonwealth as defined in section SOB of
80 chapter 21 to include or exclude areas based on scientific research
81 and observation regarding areas of critical environmental concern
82 and endangered species habitat or based on economic dependence
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83 or public safety concerns. Such areas may be identified by geo-
-84 graphic boundaries and may be mapped for use by mariners. The
85 Secretary may promulgate rules and regulations for the designa-
-86 tion of areas of special interest within the waters of the common-
-87 wealth.

1 SECTION 5. The General Laws are hereby amended by
2 inserting after chapter 21L the following new chapter 2IM:—
3 Transiting Through Areas of Special Interest.
4 Section 1: Definitions.
5 As used in this chapter the following words shall, unless the
6 context clearly requires otherwise, have the following mean-
-7 ings:—
8 (a) “Areas of special interest” any water of the commonwealth
9 that is found by the secretary of EOEA to contain one or more

10 immobile obstacles to navigation, abut or include areas of critical
11 environmental concern, are designated as an estuary of national
12 significance, abut or include habitat for endangered species, abut
13 or include public recreation areas, support shell fishing, finfishing
14 and/or tourist industries, or abut or include sensitive public safety
15 areas. Such waters include but are not limited to Buzzards Bay,
16 Vineyard Sound, Mount Elope Bay.
17 (b) “Buzzards Bay” means the waterway bounded and defined
18 as follows: from Sakonnet Point southward to the north end of the
19 Buzzards Bay traffic separation zone, to the southwestern tip of
20 Cuttyhunk Island thence through Buzzards Bay to the eastern
21 entrance of the Cape Cod Canal at the United States Coast Guard
22 “CC” Buoy in Cape Cod Bay, including Woods Elole Passage and
23 Quicks Hole.
24 (c) “Chemical test” means an analysis of a person’s breath,
25 blood, urine, hair, saliva, bodily fluids, or tissues for evidence of
26 illicit drug or alcohol use performed in a scientifically recognized
27 manner.
28 (d) “Commissioner” means the Commissioner of the depart-
-29 ment ofenvironmental protection.
30 (e) “Covered vessel” means any of the following:
31 (1) every power-driven vessel of 20 meters (approximately 65
32 feet) or more in length, while navigating;
33 (2) every towing vessel of 8 meters (approximately 26 feet) or
34 more in length, while navigating;
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35 (3) every vessel issued a certificate to carry 50 or more passen-
-36 gers for hire, when engaged in trade.
37 (f) "Double hull” is defined and has the meaning given under
38 33 CFR 157.03.
39 (g) “illicit drug” means a narcotic drug, marijuana, or any sub-
-40 stance listed as a controlled substance under 21 U.S.C. § 802.
41 (h) “Tank barge” means a tank vessel without a means of self-
-42 propulsion or a self-propelled tank vessel less than forty meters
43 (one hundred thirty) (130 feet) in overall length.
44 (i) “Tank vessel” means any ship that is constructed or adapted
45 to carry, or that carries oil or other petroleum product in bulk as
46 cargo and that operates on the waters of the Commonwealth or
47 transfers oil or other petroleum product in a port or place subject
48 to the jurisdiction of the Commonwealth.
49 (j) “Towing vessel” means any commercial vessel engaged in
50 towing another vessel astern or alongside or by pushing it ahead.
51 (k) “Tugboat escort” means (i) a tug with twin screws and a
52 separate system for power to each screw, with an aggregate shaft
53 horsepow'er equivalent to 4,000 horsepower or greater and a min-
-54 imum bollard pull of 50 tons; or (ii) a tractor tug, having an aggre-
-55 gate horsepower equivalent to 4,000 horsepower or greater and a
56 minimum bollard pull of 50 tons, which is propelled by blades or
57 screws which may be manipulated or rotated to provide propulsive
58 thrust to any part of a 360 degree arc relative to the keel or longi-
-59 tudinal axis of the tug. A tugboat escort shall be equipped with
60 fire fighting equipment and, at a minimum, meet the requirements
61 of the following American Bureau of Shipping (ABS) classifica-
-62 tions: Fire Fighting Vessel Class 1 and Maltese Cross A 1 (Towing
63 Vessel).
64 (1) “VTS system” means a vessel traffic service system that
65 provides realtime vessel tracking by satellite, radar or other means
66 and supplies information regarding vessel locations and traffic to

67 prevent collisions and groundings.
68 (m) “VTS area” means any area of the Commonwealth’s waters
69 where a VTS system has been implemented and is in operation.
70 (n) “VTS monitor” means any person or persons working for the
71 U.S. Coast Guard, U.S. Army Corps of Engineers or other entity
72 designated by the Commissioner and responsible for operating any
73 VTS system to monitor vessel traffic in the Commonwealth’s waters.
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74 Section 2. Vessel Traffic Service System.
75 (a) Implementation of Vessel Traffic Service System (VTS) in
76 Buzzards Bay and other bays and harbors of the Commonwealth.
77 (1) The Commissioner shall negotiate an agreement with the
78 United States Coast Guard, United States Army Corps of Engi-
-79 neers, and the Massachusetts Pilot Commissioner for any relevant
80 district(s), appropriate port agencies, and/or appropriate organiza-
-81 tions by January I, 2006, for a vessel traffic service system to pro-
-82 tect Buzzards Bay and other bays and harbors of the state where
83 establishing a VTS system is recommended by the Coast Guard or
84 is recommended by the Commissioner and approved by the Coast
85 Guard. The purpose of the VTS system and the corresponding
86 vessel traffic monitoring and communications systems shall be to
87 aid navigation by providing satellite tracking, radar, or other
88 information regarding ship locations and traffic to prevent colli-
-89 sions and groundings.
90 (2) If the Commissioner cannot negotiate an agreement on VTS
91 systems pursuant to subsection (1) by January 1, 2006, for Buz-
-92 zards Bay the commissioner shall, in consultation with the United
93 States Coast Guard, United States Army Corps of Engineers, and
94 the Massachusetts Pilot Commissioner, develop a plan for imple-
-95 menting a VTS system pursuant to subsection (1).
96 (3) The VTS System may be operated by the United States
97 Coast Guard, or United States Army Corps of Engineers, or by an
98 entity that will have direct communication with a Coast Guard
99 officer who has Captain of the Port enforcement authority, or an

100 Army Corps officer. The plan shall be amended periodically to
101 reflect any changes in Coast Guard or Army Corps recommenda-
-102 tions or operations, and any changes in the agreements entered
103 into pursuant to Section 2 subsection 1. The VTS system shall, to
104 the extent allowable given federal requirements, provide for the
105 best achievable protection of Buzzards Bay and the Common-

-106 wealth’s harbors and bays where any VTS system is implemented.
107 (b) Advisory Nature of VTS System. The VTS system shall be
108 advisory in nature. Nothing in this chapter relieves, or is intended
109 to relieve, any vessel, its owners, agents, charterers, operators, of
110 other responsibilities they would otherwise have with respect to
111 the navigation and operation of any vessel.
112 (c) Limitation on Liability. No owner or operator of any vessel
113 subject to the requirements of this chapter, nor any passenger on
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114 any such vessel or owner of cargo transported on any covered
115 vessel, shall assert any claim against any VTS monitor or any
116 officer, director, employee or representative of any VTS monitor
117 for any damage, loss, or expense, including any rights of indent-
-118 nity, sustained by the vessel or its owners, agents, charterers,
119 operators, crew, or third parties arising out of, or connected with,
120 directly or indirectly, the VTS monitor’s operation of the VTS
121 system. Nothing in the section shall affect liability or rights that
122 may arise by reason of the gross negligence or intentional or
123 willful misconduct of the VTS monitor or an officer, director,
124 employee, or representative of the VTS monitor in the operation
125 of the VTS system.

126 (d) Communication of Covered Vessel with VTS monitor. Prior
127 to entering any VTS area, every covered vessel shall report to the
128 VTS monitor the vessel’s name, call sign, location, course, speed,
129 destination, estimated time of arrival, and any impairment to the
130 operation or navigation of the vessel. While transiting any VTS
131 area, every covered vessel shall do all of the following:—
132 (1) Maintain continuous radio monitoring or communication
133 with the VTS monitor on the radio channel dedicated to the VTS
134 system;
135 (2) Respond promptly when hailed by the VTS monitor;
136 (3) Comply with all VTS measures established by the Commis-
-137 sioner and the VTS monitor so long as those measures are consis-
-138 tent with federal and state law.
139 (e) The Commissioner shall implement the VTS systems and
140 VTS monitors to the extent funds are appropriated for this purpose
141 and/or a fee system is enacted, to the extent such systems and
142 monitors are not funded by other entities, including the U.S. Army
143 Corps of Engineers and/or the United States Coast Guard. In order
144 to provide funding for VTS systems and vessel monitoring and
145 communications systems, the Commissioner may establish a fee
146 system that reflects the commercial maritime activity of each of
147 the respective bays or other areas for which a VTS system is
148 established. The money collected pursuant to this subdivision
149 shall be deposited in the Vessel Safety Account, which is hereby
150 created in the Oil Spill Prevention and Response Fund as created
151 in section 8 of this chapter. The money in the Vessel Safety
152 Account is hereby continuously appropriated for the sole purpose
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of funding VIS systems and vessel monitoring and communica-
tions systems.

153
154

(f) Regulations. The commissioner shall adopt regulations to
implement this section. Where a VTS system has been imple-
mented, the Commissioner may adopt regulations prohibiting cov-
ered vessels from (i) accepting or unloading oil at marine
terminals, (ii) from entering any harbor or bay, and/or (iii) tran-
siting Buzzards Bay, if such barge or tank vessel is not in compli-
ance with required VTS system or corresponding vessel traffic
monitoring and communications systems equipment requirements.

155
156
157
158
159
160
161
162

(g) Upon certification by the Commissioner that the United
States Coast Guard or the United States Army Corps of Engineers
has commenced operation of a vessel traffic service system for
any Commonwealth waterway, the authorization contained in this
section to operate a vessel traffic service system in that waterway
is revoked.

163
164
165
166
167
168

Section 3. Personnel Policies. Personnel employed by any and
all tank vessels operating within the waters of the Commonwealth
shall be subject to the provisions and requirements of this section.

169
170
171

(a) Prohibition on illicit drugs and alcohol use.172
(1) An owner or operator of a tank vessel shall have policies,

procedures, and practices for alcohol and drug testing that comply
with 33 CTR Part 95 and 46 CFR Parts 4 and 16. The owner’s and
operator’s policies, procedures, and practices shall ensure that:

173
174
175
176
177 (i) a person neither consumes, nor is under the influence of,

alcohol on a tank vessel while on the waters of the Common-
wealth, unless that person is a passenger who does not perform,
and will not perform, any duty on the tank vessel in Common-
wealth waters; and

178
179
180
181
182 (ii) a person neither consumes, nor is under the influence of,

illicit drugs on a tank vessel while in the waters of the Common-
wealth.

183
184
185 (2) The policies, procedures, and practices for alcohol and drug

testing shall meet the following objectives: (i) chemical tests for
evidence of alcohol or drug use shall be taken from all persons
directly involved in a serious marine incident as defined in 46
CFR 4.03-4 as soon as practicable, and in no instance more than
two (2) hours, after any such incident occurs which involves the
vessel, with such tests performed in such a manner as to ensure

186
187
188
189
190
191
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192 best achievable accuracy and a demonstrable connection between
193 each tested person and the corresponding test results.
194 (ii) Owners and operators of tank vessels shall be responsible
195 for ensuring that each of their tank vessels operating in the waters
196 of the Commonwealth has adequate equipment on board to per-
197 form the chemical tests described in this section and to preserve
198 evidence pertaining to those tests, including all test results and
199 evidence of the timeliness of the tests; and a person on a tank
200 vessel is tested for drug and alcohol use when there is reasonable
201 cause to believe the person is under the influence of alcohol or (

202 illicit drugs.
203 (3) Any person who violates any provision of this section shall
204 be subject to a civil penalty not to exceed ten (10) thousand dol-
205 iars for each such violation. The attorney general may institute a
206 civil action for enforcement in Suffolk County superior court.
207 Section 4. Operating procedures. Any and all tank vessels oper-
208 ating within the waters of the Commonwealth shall be subject to
209 the provisions and requirements of this section.
210 (a) Watch practices for towing vessels; f
211 (I) The navigation watch on all tow vessels transiting Buzzards
212 Bays and carrying 6,000 or more barrels of oil shall consist of at
213 least one licensed deck officer or tow vessel operator, and serve
214 exclusively as a lookout with no other concurrent duties. This
215 duty shall be carried out on a watch station in a safe location
216 which allows sight and hearing of all navigational hazards and the
217 tow vessel operator. The names of each navigation watch member
218 must be logged in the deck log as the member assumes duties,
219 (2) three (3) licensed officers or tow vessel operators shall he
220 on a tow vessel whenever such vessel is towing, whether by
221 pushing or pulling, any tank barge carrying 6,000 or more barrels
222 of oil in Buzzards Bay and.
223 (3) tow vessel operators shall maintain a list of crew members
224 while towing a tank barge in Buzzards Bay.while towing a tank barge in Buzzards Bay.
225 (b) Crew requirements for tank barges shall consist of two
226 (2) personnel, one of whom must be a certified tanker-man under
227 46 CFR subpart 12.20, shall be on the tank barge at all times when
228 the tank barge is underway, anchored, or moored in the waters of
229 Buzzards Bay, unless the tank barge is not equipped to accommo-
230 date personnel on board or is carrying less than 6,000 barrels of
231 oil.



132004] HOUSE —No. 4724

(c) Any tank barge which is underway, anchored, or moored in
the waters of Buzzards Bay and which does not fulfill the min-
imum manning safety standards as stated in this section, shall be
in violation of this chapter unless such tank barge has a double
hull.

232
233
234
235
236

Section 5. When operating in the waters of the Commonwealth,
all tank vessels shall travel only within a Recommended Vessel
Route designated by the United States Coast Guard, unless no
such Recommended Vessel Route has been designated or unless
special circumstances make travel outside a Recommended Vessel
Route necessary in order to avoid an imminent navigational
hazard. Any person who violates any provision of this section, or
any order or regulation issued or adopted hereunder, shall be sub-
ject to a civil penalty not to exceed twenty-five thousand dollars
for each such violation.

237
238
239
240
241
242
243
244
245
246
247 Section 6. Environmental protection requirements for tank

vessels.248
249 (a) Effective January 1, 2005, no tank vessel carrying 6,000 or

more barrels of oil shall enter or transit any area of special interest
within the waters of the Commonwealth unless the tank vessel is
accompanied by a tugboat escort.

250
251
252
253 (b) The provisions of this section shall not apply to a self pro-

pelled tank vessels.254
255 (c) The Commissioner shall have authority to issue regulations

concerning tugboat escorts as required under this section.256
257 Section 7. Federal Double Hull Requirements; Prohibition on

Docking, Loading or Unloading Non-complying Vessels.
/

258
259 Any vessel that is not in compliance with the time schedules

and requirements relating to double hulls set forth in the federal
Oil Pollution Prevention, Response, Liability and Compensation
Act of 1990 shall be prohibited from docking, loading or
unloading at any marine terminal in the Commonwealth.

260
261
262
263
264 Section 8. Oil Spill Prevention and Response Fund.
265 (a) Purpose. The general court finds and declares that the

release ot oil into the environment presents a real and substantial
threat to the public health and welfare, to the environment, and to
the economy of the Commonwealth. The general court therefore
concludes that it is in the best interest of the Commonwealth and
its citizens to provide a readily available fund for the payment of

266
267
268
269
270
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expenses incurred by the Commonwealth in the protection of the
environment of the Commonwealth from the release of oil, and in
assessing damage to natural resources. The general court further
recognizes the considerable hardships which may be incurred by
the citizens of the Commonwealth as a direct result of the release
of oil into the marine environment, and therefore the general court
concludes that it is in the best interest of the Commonwealth to
establish a fund that allows claims from citizens, in certain
instances, and provides for the disbursal of emergency loans from
the fund. The general court lastly concludes that preparedness is
an essential component of prevention of and response to oil spill
events and therefore the purpose of the fund shall also be to sup-
port the development, training and equipping of safety commit-
tees, response teams, and other discreet units whose activities will
directly benefit the Commonwealth in the event of future oil spill
events.

271
272
273
274
275
276
277
278
279
280
281
282
283
284
285
286
287 (b) Establishment of Fund. A fund is hereby established in the

general fund to be called the “Oil Spill Prevention and Response
Fund,” which shall be administered by the Commissioner of the
Department of Environmental Protection. Money from an appro-
priation made to the fund remaining in the fund at the end of a
fiscal year shall remain available for expenditure in successive
fiscal years. The fund shall be continuously appropriated and used
for only those purposes enumerated in subsection (g) of this
section.

288
289
290
291
292
293
294
295
296 (c) Financing of the Fund. The fund shall consist of the

following sources:297
298 (1) Sums the general court may appropriate;
299 (2) Moneys received from federal, state, or other sources for the

purpose of response, containment, abatement, and rehabilitation
costs from an oil spill in marine or estuarine waters;

300
301

(3) Moneys received from any private donor for the Oil Spill
Prevention and Response Fund;

302
303

(4) Costs recovered or otherwise received from parties respon-
sible for the containment and cleanup of oil at a specific site;

304
305

(5) Fines, penalties or damages recovered under any sections of
this chapter;

306
307

(6) The fee required pursuant to subsection (d) of this section;308
(7) The VTS system fee collected pursuant to section 2 of this

chapter;
309
310
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311 (8) Any interest earned on the moneys in the fund.
312 (d), Uniform Oil Response and Prevention Fee.
313 (1) A uniform oil spill response and prevention fee in an
314 amount not exceeding two cents ($0.02) for each barrel of petro-
-315 leum product, as set by the Commissioner pursuant to subsec-
-316 tion (d)(4) of this section, shall be imposed upon every person
317 owning petroleum products at the time the petroleum products are
318 received at a marine terminal within the Commonwealth by means
319 of a vessel from a point of origin outside the Commonwealth. The
320 fee shall be remitted to the Department of Revenue on the 30th
321 day of each month based upon the number of barrels of petroleum
322 products received during the preceding month.
323 (2) Every owner of petroleum products shall be liable for the
324 fee until it has been paid to the Commonwealth, except that pay-
-325 ment to a marine terminal operator registered under this chapter is
326 sufficient to relieve the owner from further liability for the fee.
327 (3) Whenever the Commissioner, in consultation with the
328 Department and the Department of Revenue, estimates that the
329 amount in the fund will reach the amount specified in subsec-
-330 tion (d)(5) of this section, and the money in the fund is not
331 required for the purposes specified in subsection (e) of this
332 section, the Commissioner shall instruct the department of rev-
-333 enue to cease collecting the fee.
334 (4) The Commissioner shall set the amount of the oil spill pre-
-335 vention and response fees. The fees shall be imposed on all feep-
-336 ayers in the same amount. The Commissioner shall not set the
337 amount of the fee at less than two cents ($0.02) for each barrel of
338 petroleum products or crude oil, unless the Commissioner finds
339 that the assessment of a lesser fee will cause the fund to reach the
340 designated amount within six months.
341 (5) For the purposes of this chapter, “designated amount”
342 means an amount equal to ten million dollars ($10,000,000),
343 adjusted for inflation after January 1, 2005, according to an index
344 which the Commissioner may reasonably choose.
345 (6) All fees collected pursuant to this section shall be deposited
346 in the oil spill prevention and response fund, and shall be dis-
-347 bursed according to the purposes expressed in subsection (g) of
348 this section. The state treasurer shall not deposit said fees in or
349 transfer said fees to the General Fund or any other fund other than
j5O the Oil Spill Prevention and Response Fund.
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(e) Purposes of the Oil Spill Prevention and Response Fund.
The Commissioner may use money from the fund to:

351
352

(1) Provide funds to cover promptly the costs of response, con-
tainment, and cleanup of oil spills into marine or estuarine waters,
including but not limited to natural resource damage assessment
costs and wildlife rehabilitation as defined in this section.

353
354
355
356

(2) Site evaluation activities. These activities shall include, but
not be limited to, site mapping, installation of wells and equip-
ment, collection, monitoring, and analysis of samples of air, soil,
and/or water, and evaluation of the impacts of contamination of
marine and terrestrial environments, production of reports, and
implementation and maintenance of necessary technology and
equipment for complete remedial action;

357
358
359
360
361
362
363

(3) Provide interest free emergency loans and to cover response
and cleanup costs and other damages suffered by the Common-
wealth or other persons or entities from oil spills or threatened oil
spills, which cannot otherwise be compensated by responsible par-
ties or the federal government;

364
365
366
367
368

(4) Pay for claims for damages pursuant to paragraph 8 of this
section;

369
370

(5) Provide interest free emergency loans to workers, including
but not limited to commercial fishermen, who are unable to work
as a direct result of an oil spill and are ineligible for unemploy-
ment insurance;

371
372
373
374
375 (6) Pay for natural resource restoration, where necessary and

appropriate;376
377 (7) Pay for response training and equipment for municipal oil

spill response agencies and training and safety equipment for
Massachusetts State Pilots commissioned pursuant to Chapter 103
of the General Laws; and

378
379
380

(8) Pay for large-scale personnel drills and exercises;381
382 (9) Pay for vessel navigational safety improvements, including

but not limited to systems for supplying real-time navigation con-
dition information using the Physical Oceanographic Real-Time
Systems (PORTS) operated by the National Oceanographic and
Atmospheric Administration.

383
384
385
386

(f) Administration and records of the fund.387
(1) The Commissioner shall administer the fund in accordance

with this chapter.
388
389
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(2) The Department shall develop procedures governing the
expenditure of, and accounting for, money expended from the
fund.

390
391
392

(3) The Commissioner is responsible for ensuring that there are
adequate moneys available in the fund to carry out the purposes of
this chapter.

393
394
395

(4) The Department shall maintain accounting records showing
the income and expenses of the fund.

3%
397

(g) Expenditure of fund money.398
(I) The Commissioner may expend money from the fund for

the purposes of oil spill prevention and/or response equipment or
training, Commonwealth response to a discharge or threat of a dis-
charge of oil, and assessment of natural resource damages, and the
following determinations have been made:

399
400
401
402
403

(i) A responsible party does not exist or the responsible party is
unable or unwilling to provide adequate and timely cleanup and to
pay for the damages resulting from the spill. The Commissioner
shall make a reasonable effort to have the responsible party timely
remove the oil or agree to pay for any actions resulting from the
spill that may he required by law, provided that the efforts are not
detrimental to fish, plant, animal, or bird life in the affected
waters. The reasonable effort of the Commissioner shall include
attempting to access funds from the responsible party’s insurance.

404
405
406
407
408
409
410
411
412
413 (ii) Federal oil spill funds are not available or will not be avail-

able in an adequate period of time. Notwithstanding this para-
graph, the Commissioner may expend money from the fund for
authorized expenditures when a reimbursement procedure is in
place to receive reimbursements from federal oil spill funds.

414
415
416
417
418 (2) Disbursements may also be made for related purposes

including:419
420 (i) Administrative expenses, personnel expenses and equipment

costs of the Commonwealth related to the administration of the
fund and enforcement of this chapter;

421
422
423 (ii) All costs, including without limitation personnel under-

taking oil spill response activities and equipment expenses,
involved in the removal of oil, the abatement of oil pollution and
the implementation of remedial measures including restoration of
water supplies, related to the release of oil, petroleum products,
and their byproducts covered by this subchapter;

424
425
426
427
428
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429 (iii) Sums allocated to research and development in accordance
with this section, including the costs of assessing and evaluating
such injury, destruction or loss of natural resources;

430
431
432 (iv) Payment of all damage claims and loans awarded in accor-

dance with this section;433
434 (v) The VTS System fee collected pursuant to section 2 of this

chapter and;435
436 (vi) Payment of costs for the collection of overdue reimburse-

ments.437
438 (h) Claims against the fund.
439 (1) Any person may apply to the fund for reasonable compensa-

tion for damages and losses suffered as a result of an oil spill
under any of the following conditions, to the extent monies are
available in the fund for such claims:

440
441
442
443 (i) The responsible party or parties cannot be ascertained.

(ii) Federal oil spill funds are not available or will not be avail-
able in an adequate period of time. Notwithstanding this para-
graph, the Commissioner may expend money from the fund for
authorized expenditures when a reimbursement procedure is in
place to receive reimbursements from federal oil spill funds.

444
445
446
447
448
449 (iii) Emergency loans. In the event of an oil spill where more

than five thousand gallons of oil have been discharged in the
marine or estuarine waters of the Commonwealth in any one day
from a single event, the Commissioner, after a properly noticed
public hearing, may make an emergency secured interest free loan
to any private individual or entity who demonstrates that the indi-
vidual or entity may suffer substantial financial hardship as a
result of the oil spill without such loans. However, loans under
this section may be made only if the Commissioner determines
that a sufficient amount is available in the fund to cover costs
incurred by state and local governments and entities in responding
to and cleaning up the spill. The Commissioner shall adopt any
regulations and guidelines determined to be necessary regarding
repayment terms, security, and any other items the administrator
deems appropriate.

450
451
452
453
454
455
456
457
458
459
460
461
462
463

(2) Awards from the fund on damage claims may not include
any amount the claimant has recovered, on account of the same
damage, by way of settlement with the responsible party or the
responsible party’s representatives or Judgment of a court of com-

464
465
466
467
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petent jurisdiction against the responsible party, to the extent these
amounts are duplicative.

468
469

(3) The Commissioner shall pay only those claims that are
approved pursuant to this section.

470
471

(4) A responsible party is not eligible for compensation under
this section.

472
473

(5) Damage claims may not include expenditures for the prepa-
ration and prosecution of the damage claim, such as legal fees or
real estate appraisal fees.

474
475
476

(6) Nothing in this section shall be construed as conferring a
right on an eligible claimant to receive any or a specific amount of
compensation from the fund.

477
478
479

(i) Recovery of expenditures from fund. The attorney general,
in consultation with the Commissioner, shall undertake actions to
recover all costs to the fund from any responsible party for an oil
spill into marine or estuarine waters for which expenditures are
made from the fund. The recovery of costs pursuant to this section
shall not foreclose the attorney general from any other actions
allowed by law.

480
481
482
483
484
485
486

(j) Uses of the fund for preventative measures.487
(I) Recognizing the importance of the development of readi-

ness and response programs, the general court may allocate up to
one hundred fifty thousand dollars per annum of the amount then
currently in the fund to be devoted to research and development
regarding the causes, effects and removal of pollution caused by
oil, petroleum products and their byproducts on the marine envi-
ronment. Such funds may be disbursed, in whole or in part, to
regional committees, including but not limited to the Buzzards
Bay Geographic Response Plan Committee, for expenses consis-
tent with these purposes.

488
489
490
491
492
493
494
495
496
497
498 (2) The remaining moneys in the fund which the general court

may allocate to research and development shall be used for pur-
poses approved by the Commissioner. Such purposes may include
but shall not be limited to:

499
500
501
502 (i) Sensitive area data management and mapping;
503 (ii) Scientific research which is directly relevant to state legis-

lation;504
505 (iii) Development of more effective removal and containment

technologies, appropriate for the cleanup and containment of oil
and petroleum products;

506
507
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f508 (iv) Oil spill prevention and/or response equipment, and
509 funding to train personnel, for coastal municipalities in the Corn-
-510 monwealth and Massachusetts State Pilots commissioned pursuant
511 to Chapter 103 of the General Laws.

1 SECTION 6. Section 6 of Chapter 21E of the General Laws, as
2 appearing in the 2000 Official Edition, is hereby amended by
3 inserting after the word “material,” in line 2, the following words:
4 —or oil;
5 Section 6of Chapter 21 Eof the General Laws, as appearing in C
6 the 2000 Official Edition, is hereby further amended by inserting
7 after the word “material,” in line 3, the following words: —or oil;
8 Section 6of Chapter 21E of the General Laws, as appearing in
9 the 2000 Official Edition, is hereby further amended by inserting

10 after the word “material,” in line 6, the following words: —or oil;
11 Section 6of Chapter 21E of the General Laws, as appearing in
12 the 2000 Official Edition, is hereby further amended by inserting
13 after the word “material,” in line 8, the following words: —or oil;
14 Section 6of Chapter 21E of the General Laws, as appearing in (_

15 the 2000 Official Edition, is hereby further amended by inserting
16 after the word “material,” in line 9, the following words: —or oil;
17 Section 6 of Chapter 21E of the General Laws, as appearing in
18 the 2000 Official Edition, is hereby further amended by inserting
19 after the word “material,” in line 13, the following words: —or oil;

1 SECTION 7. Section 28 of Chapter 103 of the General Laws,
2 as appearing in the 2000 Official Edition, is hereby amended by
3 inserting after the word “register,” in line I, the following
4 words: — “and not carrying oil, hazardous material or hazardous
5 waste in bulk as cargo in or entering upon areas of special interest
6 within the waters of the commonwealth.”

1 SECTION 8. Chapter 103 of the General Laws, as appearing in
2 the 2000 Official Edition is hereby amended by adding after
3 section 1 the following section:—
4 Section IA. Areas of Special Interest. The following words as
5 used in this chapter, unless the context clearly requires otherwise,
6 shall have the following meaning:—
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7 “Areas of special interest” any water of the commonwealth that
8 is found by the secretary of EOEA to contain one or more immo-
-9 bile obstacles to navigation, abut or include areas of critical envi-

-10 ronmental concern, are designated as an estuary of national
11 significance, abut or include habitat for endangered species, abut
12 or include public recreation areas, support shell fishing, fmfishing
13 and/or tourist industries, or abut or include sensitive public safety
14 areas. Such waters include but are not limited to Buzzards Bay,
15 Vineyard Sound, Mount Hope Bay.

1 SECTION 9. Section 21 of Chapter 103 of the General Laws,
2 as appearing in the 2000 Official Edition and as amended by
3 Chapter 50 of the Acts of 2004, is hereby amended by inserting
4 after the word “over,” in line 2, the following words:— “every
5 other United States vessel that is carrying oil, hazardous material,
6 or hazardous waste in bulk as cargo in or entering upon areas of
7 special interest within the waters of the commonwealth,”

1 SECTION 10. Fines and Penalties. Chapter 21L of the General
2 Laws, as appearing in the 2002 Official Edition, is hereby amended
3 in section 2by adding the following paragraphs (c) and (d):—
4 (c) Negligent violations. Any person who negligently commits
5 an environmental violation and thereby causes serious bodily
6 injury to another human being or a substantial risk of damage to
7 natural resources or to the property of another person in an
8 amount exceeding $25,000, shall be punished by a fine of not less
9 than two thousand five hundred dollars nor more than fifty thou-

-10 sand dollars per day of violation, or by imprisonment for not more
11 than one year, or by both. If a conviction of a person is for a viola-
-12 tion committed after a first conviction of such person under this
13 paragraph, punishment shall be by a fine of not more than one
14 hundred thousand dollars per day of violation, or by imprisonment
15 of not more than two years, or by both.
16 (d) Sentencing; Alternative Fine Based on Gain or Loss. If any
17 person derives pecuniary gain from an environmental violation
18 that causes serious bodily injury to another human being or causes
19 a substantial risk of damage to natural resources or to the property
20 of another person, or if an environmental violation results in
21 damage to natural resources or pecuniary loss to another person,
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e22 the person who committed such environmental violation may be
23 tlned not more than the greater of twice the gross gain or twice the
24 gross loss or damage, unless imposition of a fine under this sub-
-25 section would unduly complicate or prolong the sentencing
26 process.
27 Chapter 21L of the General Laws, as appearing in the 2002
28 Official Edition, is hereby amended by adding the following
29 Section 4: —
30 Section 4. Civil Penalties for Environmental Violations.
31 (a) Any person who knowingly or recklessly commits an envi-
-32 ronmental violation and thereby causes serious bodily injury to
33 another human being (1) shall be subject to a civil penalty of not
34 more than $lOO,OOO for each violation in the case of an individual;
35 and (2) in the case of an organization, shall be subject to a civil
36 penalty of not more than $500,000 for the first violation and a
37 civil penalty of not more than $2,000,000 for any second or subse-
-38 quent violation.

(

39 (b) A person who know ingly or recklessly commits an environ-
-40 mental violation and thereby causes a substantial risk of damage
41 to natural resources or to the property of another person, in an
42 amount exceeding $25,000 (1) shall be subject to a penalty of not
43 more than $lOO,OOO in the case of an individual; and (2) in the
44 case of an organization, shall be subject to a civil penalty of not
45 more than $250,000 for the first violation and by a civil penalty of
46 not more than $500,000 for a second or subsequent violation.

c

47 (c) Any person who negligently commits an environmental vio-
-48 lation and thereby causes serious bodily injury to another human
49 being or a substantial risk of damage to natural resources or to the
50 property of another person in an amount exceeding $25,000, shall
51 be subject to a civil penalty of not less than $2,500 nor more than
52 $50,000 for the first violation and not less than $2,500 nor more
53 than $lOO,OOO for any second or subsequent violation.

f

54 (d) Each day or part thereof that such violation occurs or con-
-55 tinues shall be a separate violation.
56 (e) The civil penalty may be assessed in an action brought on
57 behalf of the commonwealth in the superior court.
58

SECTION 11. The Commissioner shall take any and all action
1 necessary and appropriate to promote the adoption of statutes or



232004| HOUSE No. 4724

2 regulations by the federal government to ensure the protection of
3 the commonwealth’s waterways.
4

SECTION 12. Severability. If any provision or clause of this
1 chapter or application thereof to any person or circumstances is
2 held invalid, such invalidity shall not affect other provisions or
3 applications of the chapter which can be given effect without the
4 invalid provision or application, and to this end the provisions of
5 this chapter are declared to be severable.
6
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