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Accompanying the seventh recommendation of the Department of
Highways (House, No. 133). State Administration.

In the Year One Thousand Nine Hundred and Ninety-Four.

An Act relative to overpayment to and bid eligibility of Massachu-
setts HIGHWAY DEPARTMENT CONTRACTORS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 39G of Chapter 30 of the General Laws,
2 as appearing in the 1990 Official Edition, shall be amended by
3 inserting between lines 107 and 108 the following paragraph:—
4 Within six months from the date that the Massachusetts
5 Highway Department, hereafter in this paragraph called the
6 department, forwards it’s final estimate to the contractor, the con-
V tractor shall either repay the overpayment found due and owing
8 according to the department’s final estimate, or, if the contractor
9 disputes the amounts found due and owing according to the

10 department’s final estimate, the contractor shall file a claim citing
11 the specific amounts which he disputes. If the contractor does not
12 so dispute the amounts of the department’s final estimate within
13 the said six months, then the amount found due and owing by the
14 contractor according to the final estimate shall be conclusive and
15 shall be payable with interest beginning six months from the date
16 the final estimate was forwarded to the contractor and continuing
17 until payment. If the contractor files a claim specifically disputing
18 an amount found due and owing to the department according to
19 the final estimate, the department shall schedule a hearing within
20 forty-five days of the filing of such claim. In the event of such
21 claim, the department, upon request of the contractor, shall make
22 available to the contractor the basis for its computations of any
23 amount which is disputed. A decision as to the total amount of
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24 overpayment, if any, due and owing to the department by the con-
-25 tractor shall be rendered by the hearing examiner within thirty
26 days of the conclusion of the hearing; provided, that if the hearing
27 examiner finds that all or part of the amount of a disputed item of
28 payment found owing and due by the contractor to the department
29 on a particular contract has in fact been paid to a subcontractor
30 approved in writing in accordance with section 39F (3)(ii) of
3! Chapter 30, or to a materials supplier when the materials have
32 been incorporated into the project, such amount paid to the said
33 contractor or materials supplier shall not be included in the total
34 amount of overpayment rendered by the hearing examiner; pro-
-35 vided, the contractor shall subrogate to the department such rights
36 if any that such contractor has to recover such overpayment from
37 the subcontractor or materials supplier. That total amount so
38 rendered shall be paid within thirty days of the date of said
39 decision together with interest thereon from the thirtieth day
40 following the date of said decision and continuing until the pay-
-41 ment is mailed or delivered by the contractor. An appeal of the
42 hearing examiner’s decision to the superior court shall not stay
43 payment thereof. Failure of the contractor to pay the overpayment
44 due and owing to the department may result in a finding by the
45 department, under provisions of section thirty-nine M(c) of
46 Chapter 30, that such contractor is not a responsible and eligible
47 bidder. The amount or any part of said amount of any overpay-
-48 ment as found due and owing by an undisputed final estimate or
49 found due by the hearing examiner or, in the case of an appeal, by
50 the court may be set-off against any payment or payments due the
51 contractor from the Commonwealth after the department has held
52 a hearing whereby the contractor has opportunity to show why
53 such set-off should not be made. The Secretary of Administration
54 and Finance and the Secretary of Transportation may promulgate
55 rules and regulations of the hearing whereby the contractor
56 has opportunity to show why such set-off should not be made.
57 A bonding company, with the written consent of a contractor seek-
-58 ing to be bonded for a contract with the department, may request
59 that the department specify to it the amount of overpayment, if
60 any, owed and due from the contractor according to department
61 records and the department shall furnish such amount, if any, to
62 the bonding company. The department shall not set-off against the
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63 payment due a contractor on any particular bonded contract an
64 amount great than the amount of overpayment due as specified by
65 the department at the request of the bonding company at the time
66 of awarding such particular contract, and, further provided, that a
67 set-off against any periodic payment due a contractor shall not be
68 more than ten percent (10%) of the amount of the periodic pay-
-69 ment. A bonding company shall be notified of any set-off hearing
70 affecting a department contract which it has bonded and shall be
71 allowed an opportunity to show why such set-off should not be
72 made. The interest provided for in this paragraph shall be at the
73 rate of three percentage points above the rediscount rate then
74 charged by the Federal Reserve Bank of Boston.

1 SECTION 2. Section one of this act shall apply to any over-
-2 payment made to a contractor by the Massachusetts Highway
3 Department hereafter in this section called the department, prior
4 to the effective date of this act; provided, if the final estimate was
5 forwarded by the department to the contractor more than six
6 months prior to the effective date of this act, and the amount of
7 overpayment due and owing to the department according to the
8 final estimate has not been disputed, within six months of the date
9 that said final estimate was forwarded then the amount of such

10 overpayment shall be conclusive and such amount, with interest at
11 the rate established by section one of this act and running from the
12 effective date of this act until payment, shall be paid to the depart-
-13 ment; and provided further, if a final estimate was forwarded by
14 the department to the contractor more than six months prior to the
15 effective date of this act, and the contractor has disputed within
16 six months of the date that the final estimate was forwarded
17 the amount of overpayment as established by such final estimate,
18 the department shall schedule a hearing within one hundred and
19 twenty days of the effective date of this act, and thereafter said
20 dispute shall be subject to the provisions of section one of this act;
21 and further provided, if the final estimate was forwarded by the
22 department to the contractor six months or less prior to the effec-
-23 live date of this act, the amount of overpayment according to the
24 final estimate shall become conclusively due and payable to the
25 department from the contractor if not disputed by the contractor
26 within six months of the date that the final estimate was forward-
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27 ed or within sixty days of the effective date of this act, whichever
28 is later, with interest on said conclusive amount to be at the rate
29 fixed by section one of this act running from the termination date
30 of said six months or sixty days, but if the contractor disputes the
31 amount of overpayment according to the final estimate he may file
32 a dispute claim with the department within the six month or sixty
33 day periods aforesaid, and thereafter said dispute shall be subject
33 to the provisions of section one of this act.

1 SECTION 3. Section one of this act shall apply to any over-
-2 payment made by the Massachusetts Highway Department to a
3 contractor after the effective date of this act, provided the final
4 estimate showing such overpayment has been sent to the contrac-
-5 tor within two years from the receipt of the notice of completion.

1 SECTION 4. Section 39M(c) of Chapter 30 of the General
2 Laws, as appearing in the 1990 Official Edition, shall be amended
3 by striking the word “and” in line 77, and by further striking the
4 period punctuation mark in line 83 and inserting in place thereof
5 the following;— ; and 5) Failure by a contractor to pay to the
6 Massachusetts Highway Department any overpayment conclu-
-7 sively due and owing to the Massachusetts Highway Department
8 from the contractor as the result of an undisputed final estimate,
9 any total amount found due and owing by its’ hearing examiner

10 or, in the case the case of an appeal, by the court shall, after 30
11 days prior written notice to the contractor by certified mail, be
12 deemed just cause for a finding by the Massachusetts Highway
13 Department that said contractor is not a responsible and eligible
14 bidder for contracts with the Massachusetts Highway Department,
15 provided however, if the contractor makes full payment of the
16 amount due and owing prior to a finding by the department of
17 ineligibility to bid, the department shall not make such finding
18 of ineligibility relative to that amount; and, further provided, the
19 department shall restore his bid eligibility once payment of
20 amounts due has been paid in full.
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