
HOUSE No. 285
Accompanying the third recommendation of the Commission on

Uniform State Laws. Commerce and Labor.

In the Year One Thousand Nine Hundred and Ninety-Four,

An Act amending the uniform commercial code to modify the defini-
tion OF THE TERM “SECURITY INTEREST".

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 1-201 of chapter 106 of the General
2 Laws is hereby amended by striking out subsection (37) and
3 inserting in place thereof the following subsection:
4 (37) “Security interest” means an interest in personal property
5 or fixtures which secures payment or performance of an obliga-
-6 tion. The retention or reservation of title by a seller of goods
7 notwithstanding shipment or delivery to the buyer (Section 2-401)
8 is limited in effect to a reservation of a “security interest”. The
9 term also includes any interest of a buyer of accounts or chattel

10 paper which is subject to Article 9. The special property interest
11 of a buyer of goods on identification of those goods to a contract
12 for sale under Section 2-401 is not a “security interest”, but a
13 buyer may also acquire a “security interest” by complying with
14 Article 9. Unless a consignment is intended as security, reserva-
-15 tion of title thereunder is not a “security interest”, but a consign-
-16 ment in any event is subject to the provisions on consignment
17 sales (Section 2-326).
18 Whether a transaction creates a lease or security interest is
19 determined by the facts of each case; however, a transaction cre-

-20 ates a security interest if the consideration the lessee is to pay the
21 lessor for the right to possession and use of the goods is an obliga-
-22 tion for the term of the lease not subject to termination by the
23 lessee, and
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24 (a) the original term of the lease is equal to or greater than the
25 remaining economic life of the goods,
26 (b) the lessee is bound to renew the lease for the remaining eco-
-27 nomic life of the goods or is bound to become the owner of the
28 goods,
29 (c) the lessee has an option to renew the lease for the remaining
30 economic life of the goods for no additional consideration or nom-
-31 inal additional consideration upon compliance with the lease
32 agreement, or
33 (d) the lessee has an option to become the owner of the goods
34 for no additional consideration or nominal additional considera-
-35 tion upon compliance with the lease agreement.
36 A transaction does not create a security interest merely because
37 it provides that
38 (a) the present value of the consideration the lessee is obligated
39 to pay the lessor for the right to possession and use of the goods is
40 substantially equal to or is greater than the fair market value of the
41 goods at the time the lease is entered into,
42 (b) the lessee assumes risk of loss of the goods, or agrees to pay
43 taxes, insurance, filing, recording, or registration fees, or service
44 or maintenance costs with respect to the goods,
45 (c) the lessee has an option to renew the lease or to become the
46 owner of the goods,
47 (d) the lessee has an option to renew the lease for a fixed rent
48 that is equal to or greater than the reasonably predictable fair mar-
-49 ket rent for the use of the goods for the term of the renewal at the
50 time the option is to be performed, or
51 (e) the lessee has an option to become the owner of the goods
52 for a fixed price that is equal to or greater than the reasonably pre-
-53 dictable fair market value of the goods at the time the option is to
54 be performed.
55 For purposes of this subsection (37):
56 (x) Additional consideration is not nominal if (i) when the
57 option to renew the lease is granted to the lessee the rent is stated
58 to be the fair market rent for the use of the goods for the term of
59 the renewal determined at the time the option is to be performed,
60 or (ii) when the option to become the owner of the goods is grant-
-61 ed to the lessee the price is stated to be the fair market value of
62 the goods determined at the time the option is to be performed.
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63 Additional consideration is nominal if it is less than the lessee’s
64 reasonably predictable cost of performing under the lease agree-
-65 ment if the option is not exercised;
66 (y) “Reasonably predictable” and “remaining economic life of
67 the goods” are to be determined with reference to the facts and
68 circumstances at the time the transaction is entered into; and
69 (z) “Present value” means the amount as of a date certain of
70 one or more sums payable in the future, discounted to the date
71 certain. The discount is determined by the interest rate specified
72 by the parties if the rate is not manifestly unreasonable at the time
73 the transaction is entered into; otherwise, the discount is deter-
-74 mined by the commercially reasonable rate that takes into account
75 the facts and circumstances of each case at the time the transac-
-76 tion was entered into.

1 SECTION 2. Chapter 90D of the General Laws is hereby
2 amended by inserting after section 21 the following section:
3 Section 21 A. In the case of motor vehicles or trailers, notwith-
-4 standing any other provision of law to the contrary, a transaction
5 does not create a sale or security interest merely because it pro-
-6 vides that the rental price is permitted or required to be adjusted
7 under the agreement either upward or downward by reference to
8 the amount realized upon sale or other disposition of the motor
9 vehicle or trailer.
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