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By Mr. Kennedy of Brockton, petition of Thomas P. Kennedy for
legislation to provide for disability insurance coverage and other ben-
efits to health care workers incapacitated by reason of infection by
communicable diseases. Insurance.
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In the Year One Thousand Nine Hundred and Ninety-Four

An Act to protect the public health by providing for disability insur-

ance COVERAGE AND OTHER BENEFITS TO HEALTH CARE WORKERS INCA-

PACITATED BY REASON OF INFECTION BY COMMUNICABLEDISEASE.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Chapter one hundred seventy-five of the General
2 Laws, as appearing in the 1992 Official Edition, is hereby
3 amended by inserting after section one hundred eight F the fol-
-4 lowing new section:
5 Section 108G. Disability by reason of infection with communi-
-6 cable disease; discrimination.

Each individual policy of insurance insuring against disability
8 from injury or disease or any group blanket policy insuring
9 against disability from injury or disease issued pursuant to this

10 chapter shall be construed to include as a covered condition any
11 total or partial disability by reason of insured’s contracting a com-
-12 municable disease as determined under the provisions of section
13 two hundred sixteen of chapter one hundred eleven. The provi-
-14 sions of this section do not require payment of disability income
15 benefits under any policy without the insured experiencing an
16 actual loss of income as may be required under the terms of the
17 policy as a condition of receiving such benefits. No insured may
18 be discriminated against on the basis of a disability by reason of
19 infection with a communicable disease.

1 SECTION 2. Chapter seventeen of the General Laws, as
2 appearing in the 1992 Official Edition, is hereby amended by
3 inserting after section sixteen, the following new section:
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4 Section 17. There shall be in the department a health care
5 workers disability board whose purpose is to protect the public
6 health by making determinations as to whether a health care work-
-7 er may, consistent with the maintenance of the public health, con-
-8 tinue to perform his or her regular duties. The board shall be com-
-9 prised of five members as follows: one member, who shall serve

10 as chair, shall be the director of the division of communicable and
11 venereal disease within the department; two members shall be
12 appointed by the commissioner, one of whom shall be a clinician
13 knowledgeable in the transmission of bloodborne diseases and one
14 of whom shall be a practitioner in the field of infection control;
15 one member shall be appointed by the chairman of the commis-
-16 sion against discrimination; and one member shall be a consumer
17 appointed by the secretary of consumer affairs. Members of the
18 board shall serve without compensation but shall be reimbursed
19 for their expenses actually and necessarily incurred.

1 SECTION 3. Chapter one hundred eleven of the General Laws,
2 as appearing in the 1992 Official Edition, is hereby amended by
3 inserting after section two hundred fourteen the following new
4 sections:
5 Section 215. Definitions applicable to sections 215-218.
6 For purposes of section two hundred fifteen through two hun-
-7 dred eighteen, inclusive, the following words shall have the fol-
-8 lowing meanings:
9 (a) “Board,” the health care workers disability board estab-

-10 lished pursuant to section seventeen of chapter seventeen of the
11 General Laws.
12 (b) “Communicable disease,” means infection with hepatitis-B
13 virus (HBV), human immunodeficiency virus (HIV), or acquired
14 immune deficiency syndrome (AIDS) or such other disease or
15 condition as the board by regulation shall determine.
16 (c) “Disability,” or “disabled” means that because of infection
17 by a communicable disease the health care worker cannot perform
18 the substantial and material duties and activities of his regular
19 occupation due to the risk of transmission of the communicable
20 disease to another person, without regard to whether the health
21 care worker is himself physically or mentally capable of perform-
-22 ing his duties. For physicians, “regular occupation” means the
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23 specialty in the practice of medicine which the physician was
24 practicing at the time the communicable disease is diagnosed or is
25 determined under section two hundred sixteen.
26 (d) “Health care workers,” any person who provides health care
27 services or who is employed by a person or institution who pro-
-28 vides health care services including, but not limited to: a physi-
-29 cian, dentist, registered nurse, licensed practical nurse, physician
30 assistant, psychologist, social worker, nurses’ aide, orderly, labo-
-31 ratory technician, emergency medical technician, surgical techni-
-32 cian, medical or surgical assistant, dental hygienist, dental assis-
-33 tant, therapist, therapy assistant, psychiatric aide, and other ancil-
-34 lary personnel employed by health care providers, such as a
35 housekeeper, janitor, food service aide, transportation aide, or
36 security officer.
37 (e) “Partial disability” or “partially disabled” means that be-
-38 cause of infection by a communicable disease the health care
39 worker, while unable to perform each of the usual or reasonably
40 foreseeable duties and activities of his regular occupation due to
41 the risk of transmission of the communicable disease to another
42 person, is able to perform at least one of the usual and material
43 duties of his regular occupation or another occupation for which
44 he is by training or experience suited to perform.
45 Section 216. Determinations of disability
46 (a) Any health care worker may apply to the board for a deter-
-47 mination that he or she is disabled or partially disabled by reason
48 of having contracted a communicable disease. Such application
49 shall be supported by (i) a statement of a physician setting forth
50 the physician’s diagnosis and the basis for the diagnosis, (ii) the
51 identity and address of the health care worker’s employer or
52 employers, (iii) a statement of the health care worker’s job duties,
53 and (iv) such other information as the board may by regulation
54 require.
55 (b) The board may investigate the basis for the application for
56 determination of disability, including a medical examination of
57 the health care worker, and, when appropriate, may investigate the
58 opportunities for reassignment, modification, or limitation of the
59 health care worker’s duties. If, in the judgement of the board, con-
-60 sistent with prevailing medical standards and the feasibility of
61 employing precautionary or prophylactic measures, the continued
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62 performance by the health care worker of his regular duties poses
a significant risk of communicating a disease to other persons, the
board shall determine the health care worker to be disabled or par-
tially disabled by reason of infection with a communicable dis-
ease. If the board determines that the health care worker may con-
tinue to perform some portion of his duties, or may continue to
perform his duties under specified restrictions, or may continue to
perform his duties if modified in specified ways, or he may be
reassigned to other duties, so as to eliminate or reduce to an
acceptable level the risk of threat to the public health, the board
shall determine the health care worker to be partially disabled and
shall state the degree of disability based on loss of income due to
any such reduction, restriction, modification or reassignment of
duties.
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76 (c) Any health care worker whose performance of job duties

has been terminated, restricted, modified, or otherwise limited by
order of the department or of a local board of health or a local
commissioner of health based on a diagnosis of contracting a
communicable disease shall be deemed to be disabled under this
section to the extent such order causes the health care worker
actual loss of income; provided that any such order based on
infection with HIV or AIDS shall not be effective until reviewed
by the board, which may approve, disapprove, or modify any such
order.
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(a) All information relating to an individual application for dis-
ability or partial disability submitted to or otherwise obtained by
the board shall be maintained in strict confidence and may not be
disclosed.
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(b) Any disclosure in violation of the confidentiality provisions
of this section or its implementing regulations shall constitute a
violation of chapter sixty-six A, each disclosure to constitute a
separate violation, and shall be subject to the provisions of section
three B of chapter two hundred fourteen.
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The board shall promulgate rules and regulations specifying its
procedures, standards, and measures to protect confidentiality. In
developing its regulations, the board shall consult with the massa-
chusetts medical society, the massachusetts nurses association, the
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Section 217. Confidentiality.

Section 218. Regulations.
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massachusetts hospital association, an insurer or insurers who cus-
tomarily issue in the commonwealth policies covering disability
due to injury or sickness, the medical malpractice joint underwrit-
ing association, and the civil rights division of the department of
the attorney general.
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105

SECTION 4. Chapter one hundred eleven of the General Laws,
as appearing in the 1992 Official Edition, is hereby amended by
inserting after section one hundred eleven C the following new
sections:

2
3
4

Section HID. Health care worker; exposure; standards5
Any health care worker who, while acting in his or her profes-

sional capacity, attends or assists a person or deceased person in a
health care facility licensed under this chapter, or in any state,
county, or local entity providing health care services, or in any
other setting where health care services are provided subject to
any law of the Commonwealth, including but not limited to clin-
ics, hospices, schools and home health care services agencies, sus-
tains any exposure to blood or bodily fluids which may be reason-
ably believed to be carrying bloodborne pathogens capable of
transmitting hepatitis-B virus (HBV) or human immunodeficiency
virus (HIV) shall provide to his or her employer a report of said
exposure which report shall remain confidential. The department
shall prepare and distribute, or the health care facility or agency
may prepare and distribute in the failure of the department to do
so, a standard form for reporting such exposure which shall
include but need not be limited to the name of the person who
believes he or she has had such exposure and the manner in which
such exposure occurred. After receiving such a report the employ-
er shall then follow the Occupational Safety and Health
Administration (OSHA) Standard on Blood Borne Pathogens pub-
lished December 2, 1991, regarding reports of exposure of blood-
borne pathogens as follows:
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28 A. Following the confidential report of an exposure incident,

the employer must make immediately available to the exposed
employee, at the employer’s expense, a confidential medical eval-
uation and follow up, including at least:

29
30
31
32 1. documentation of the route(s) of exposure and circum-

stances under which the exposure incident occurred, and33
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34 2. identification and documentation of the source individual,
35 unless the employer can establish that identification is prohibited
36 by section seventy of this chapter.
37 B. The source individual’s blood must be tested after written
38 consent pursuant to the provisions of section seventy of this chap-
-39 ter, without cost to that individual, and as soon as feasible to
40 determine HBV or HIV infectivity. If consent is not obtained, the
41 employer shall establish that legally required consent cannot be
42 obtained.
43 C. If consent is obtained, test results of the source individual’s
44 blood shall be made available to the exposed employee, provided,
45 however, that the identity of the patient suspected of having such
46 disease shall not be released in such response and shall be kept
47 confidential in accordance with the provisions of section seventy,
48 and the employee shall be informed of the applicable laws and
49 regulations concerning disclosure of the identity and infectious
50 status of the source individual.
51 D. The exposed employee’s blood shall be collected as soon as
52 feasible and tested after his or her consent is obtained.
53 Subsequent to such baseline blood collection and testing, the
54 employer, at his expense, shall collect and test the exposed
55 employee’s blood at intervals to be determined by an infectious
56 disease specialist. All collection, testing and related matters shall
57 be done in such a way to protect the privacy of the employee.
58 E. If the employee consents to baseline blood collection, but
59 does not give consent at that time for HBV or HIV serologic test-
-60 ing, the sample shall be preserved for at least 90 days. If within
61 90 days of the exposure incident the employee elects to have the
62 baseline sample tested, such testing shall be done as soon as feas-
-63 ible and in such a way as to protect the privacy of the employee.
64 F. The employer must, at his expense, provide the employee
65 with post-exposure prophylaxis, when medically indicated, and
66 appropriate counseling and evaluation or reported illnesses.
67 G. The employer shall ensure that the health care professional
68 evaluating an employee after an exposure incident is provided:
69 1. a copy of the OSHA Blood Borne Standard,
70 2. a description of the exposed employee’s duties as they relate
71 to the exposure incident,
72 3. documentation of the route(s) of exposure and circum-
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73 stances under which exposure occurred,
74 4. results of the source individual’s blood testing, if available
75 under section seventy of this chapter, and
76 5. all medical records relevant to the appropriate treatment of
77 the employee, which are the employer’s responsibility to main-
-78 tain.
79 H. The employer shall provide the employee with a copy of the
80 evaluating health care professional’s written opinion within fifteen
81 days of the completion of the evaluation.
82 I. The health care professional’s written opinion for postexpo-
-83 sure evaluation and follow up shall be limited to the employee
84 who has been:
85 1. informed of the evaluation results, and
86 2. told about any medical conditions resulting from exposure
87 to blood or other potentially infectious materials which require
88 further evaluation or treatment.
89 J. All other findings or diagnosis shall remain confidential and
90 shall not be included in the written report.

1 SECTION 5. Chapter one hundred fifty-two of the General
2 Laws, as appearing in the 1992 official edition, is hereby further
3 amended by inserting after section seventy-five the following new
4 section:
5 Section 75C. Disability or death caused by AIDS or HIV infec-
-6 tion; health care workers; presumption.
7 (1) Notwithstanding the provision of any general or special
8 law to the contrary, any condition of hepatitis-B virus (HBV),
9 human immune deficiency virus (HIV) infection or acquired

10 immune deficiency syndrome (AIDS) resulting in disability or
11 death to a health care worker shall, if he or she has made an inci-
-12 dent report and consented to a baseline collection for HIV sero-
-13 logic testing under section HID of chapter 111 which tests nega-
-14 live for HBV or HIV, but subsequent collection tests positive for
15 HBV or HIV, be presumed to have been suffered in the course of
16 his or her employment. The provisions of this section shall apply
17 only if the disabling or fatal condition is a type which may, in
18 general, result from exposure to known or suspected bloodborne
19 pathogens as determined by the Federal Centers for Disease
20 Control (CDC).
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21 (2) Nothing herein shall preclude a health care worker from
22 applying for and receiving benefits under any other provision of
23 the General Laws related to work-incurred injuries and diseases.

1 SECTION 6. Chapter one hundred seventy-five A, as appear -

2 ing in the 1992 Official Edition, as amended, is further amended
3 by inserting after section five C, the following new section:
4 Section SD. Benefits due to disability by reason of commu-
-5 nicable disease.
6 The medical malpractice joint underwriting association estab-
-7 lished under the provisions of chapter three hundred and sixty-two
8 of the acts of nineteen hundred and seventy-five or any other
9 insurer subject to the provisions of section five Aof this chapter

10 is hereby authorized to establish benefits, through professional
11 liability policies or otherwise, to insured professionals who dis-
-12 continue their practices, in whole or in part, due to disability or
13 partial disability by reason of a communicable disease capable of
14 transmission to their patients as determined by the health care
15 workers disability board under the provisions of section two hun-
-16 dred sixteen of chapter one hundred eleven. Any benefits estab-
-17 lished under this section shall be subject to the approval of the
18 commissioner.

1 SECTION 7. If any provision of any section of this act shall be
2 declared invalid or pre-empted, it shall be severed from the other
3 provisions of the same section and other sections, which shall
4 remain in full force and effect.

1 SECTION 8. The provision of this act shall become effective
2 upon its enactment.
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