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In the Year One Thousand Nine Hundred and Ninety-Four.

An Act relative to the sale of certain commodity investment

PRODUCTS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. The General Laws, as appearing in the 1990
2 Official Edition, are hereby amended by inserting after
3 Chapter 110E the following new chapter;

4
5 Massachusetts Commodity Code

6

7 Section 101. DEFINITIONS.
8 When used in this chapter unless the context otherwise requires;
9 (a) “Board of Trade” means any person or group of persons

10 engaged in buying or selling any commodity or receiving any
11 commodity for sale on consignment, whether that person or group
12 of persons is characterized as a board of trade, exchange or other
13 form of marketplace.
14 (b) “Commodity” means, except as otherwise specified by the
15 secretary by rule or order, any agricultural, grain, or livestock
16 products or by-products, any metals or minerals, including a
17 precious metal set forth in paragraph (1) of this section, any gem
18 or gemstone, whether characterized as precious, semiprecious or
19 otherwise, any fuel, whether liquid, gaseous or otherwise, any
20 foreign currency and all other goods, articles, products or items
21 of any kind; provided that the term commodity shall not include;

CHAPTER 110F.

PART 1. GENERAL PROVISIONS.
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22 (1) A numismatic coin whose fair market value is at least 15%
23 higher than the value of the metal it contains; (2) Real property
24 or any timber, agricultural or livestock product grown or raised
25 on real property and offered or sold by the owner or lessee of the
26 real property; or (3) any work of art offered or sold by art dealers
27 at public auction or offered or sold through a private sale by the
28 owners thereof.
29 (c) “Commodity Contract” means any account, agreement or
30 contract for the purchase or sale, primarily for speculation or
31 investment purposes and not use or consumption by the offeree
32 or purchaser, of one or more commodities, whether for immediate
33 or subsequent delivery is intended by the parties, and whether
34 characterized as a cash contract, deferred shipment or deferred
35 delivery contract, forward contract, futures contract, installment
36 or margin contract, leverage contract or otherwise. Any
37 commodity contract offered or sold shall in the absence of
38 evidence to the contrary, be presumed to be offered or sold for
39 speculation or investment purposes. A commodity contract shall
40 not include any contract or agreement which requires, and under
41 which purchaser receives, within 28 calendar days from the
42 payment in good funds of any portion of the purchase price,
43 physical delivery of the total amount of each commodity to be
44 purchased under the contract or agreement.
45 (d) “Commodity Exchange Act” means the Act of Congress
46 known as the “Commodity Exchange Act as amended to the
47 effective date of this chapter, codified at Title 7 United States
48 Code, Section 1, et seq., and all subsequent amendments,
49 additions or other revisions thereto, unless the Secretary within
50 10 days following the effective date of the amendment, addition
51 or revision, disallows its application to this chapter or to any
52 provision of this chapter by rule, regulation or order.
53 (e) “Commodity Futures Trading Commission” means the
54 independent regulatory agency established by Congress to
55 administer the Commodity Exchange Act.
56 (f) “Commodity Futures Trading Commission Rule” means
57 any rule or order of the Commodity Futures Trading Commis-
-58 sion in effect on the effective date of this chapter, and all
59 subsequent amendments, additions or other revisions to any rule
60 or order, unless the Secretary within 10 days following the
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61 effective date of any such amendment, addition or revision,
62 disallows the application of any such amendment, addition or
63 revision to this chapter or to any provision by rule or order.
64 (g) “Commodity merchant” means any of the following, as
65 defined or described in the Commodity Exchange Act or by
66 Commodity Futures Trading Commission Rule;
67 (1) Futures commission merchant;
68 (2) Commodity pool operator;
69 (3) Commodity trading adviser;
70 (4) Introducing broker;
71 (5) Leverage transaction merchant;
72 (6) An associated person of any of the foregoing;
73 (7) Floor broker; and
74 (8) Any other person, other than a futures association, required
75 to register with the Commodity Futures Trading Commission.
76 (h) “Commodity option” means any account, agreement or
77 contract giving a party to the account, agreement or contract the
78 right, but not the obligation, to purchase or sell one or more
79 commodities or one or more commodity contracts, or both,
80 whether characterized as an option, privilege, indemnity, bid,
81 offer, put, call, advance guaranty, decline guaranty or otherwise,
82 but shall not include an option traded on a national securities
83 exchange registered with the United States Securities and
84 Exchange Commission.
85 (i) “Financial institution” means a bank, savings institution or
86 trust company organized under, or supervised pursuant to, the
87 laws of the United States or of any state.
88 (j) “Offer” includes every offer to sell, offer to purchase or offer
89 to enter into a commodity contract or commodity option.
90 (k) “Person” means an individual, a corporation, a partnership,
91 an association, a joint-stock company, a trust where the interests
92 of the beneficiaries are evidenced by a security, an unincorporated
93 organization, a government or a political subdivision of a govern-
-94 ment, but does not include, a contract market designated by the
95 Commodity Futures Trading Commission or any clearinghouse
96 thereof, or a national securities exchange registered with the
97 United States Securities and Exchange Commission, or any
98 employee, officer or director of such contract market,
99 clearinghouse or exchange acting solely in that capacity.
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100 (1) “Precious metal” means the following in either coin, bullion
or other form;101

102 (1) Silver;
(2) Gold;103
(3) Platinum;104
(4) Palladium;105
(5) Copper; and106
(6) Such other items as the Secretary may specify by rule or

order.
107
108

(m) “Sale” or “sell” includes every sale, contract of sale,
contract to sell or disposition, for value.

109
110

(n) “Secretary” means the State Secretary.11l
Section 102. UNLESS COMMODITY TRANSACTIONS.112
Except as otherwise provided in section 103 or 104, no person

may sell, purchase or offer to sell or purchase any commodity
under any commodity contract or any commodity option or offer
to enter into or enter into as seller or purchaser any commodity
contract or commodity option.

113
114
115
116
117

Section 103. EXEMPT PERSON TRANSACTIONS.118
The prohibition in section 102 does not apply to any transaction

offered by and in which any of the following persons, or any
employee, officer or director thereof acting solely in that capacity,
is the purchaser or seller;

119
120
121
122

(a) a person registered with the Commodity Futures Trading
Commission as a futures commission merchant or as a leverage
transaction merchant whose acitivities require such registration;

123
124
125

(b) a person registered with the United States Securities and
Exchange Commission as a broker-dealer whose activities require
such registration;

126
127
128

(c) a person affiliated with, and whose obligations and liabilities
under the transaction are guaranteed by, a person referred to in
paragraph (a) or (b);

129
130
131

(d) a person who is a member of a contract market designated
by the Commodity Futures Trading Commission or any
clearinghouse of the Commodity Futures Trading Commission;

132
133
134

(e) a financial institution; or135
(f) a person registered under the laws ofthis State as a securities

broker-dealer whose activities require such registration;
136
137
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138 (g) a person who is engaged in the business ofreceiving deposits
139 of money for the purpose of transmitting the same or equivalents
140 thereof to foreign countries if such person is licensed by the
141 commissioner of banks pursuant to chapter one hundred and
142 sixty-nine. The Secretary may, by rule or order, further condition
143 the availability of this exemption by requiring that said licensee
144 make, execute, deliver and maintain with the state treasurer in
145 connection with said license, such higher or additional bond as
146 the Secretary deems necessary to implement the provisions ofthis
147 chapter for the protection of purchasers and sellers of
148 commodities.
149 The exemptions provided by this section do not apply to any
150 transaction or activity which is prohibited by the Commodity
151 Exchange Act or Commodity Futures Trading Commission Rule.
152 Section 104. EXEMPT TRANSACTIONS.
153 (a) The prohibitions in section 102 do not apply to the
154 following;
155 (1) An account, agreement or transaction within the exclusive
156 jurisdiction of the Commodity Futures Trading Commission as
157 granted under the Commodity Exchange Act;
158 (2) A commodity contract for the purchase of one or more
159 precious metals which requires, and under which the purchaser
160 receives, within 7 calendar days from the payment in good funds
161 of any portion of the purchase price, physical delivery of the
162 quantity of the precious metals purchased by such payment,
163 provided that, for purposes of this paragraph, physical delivery
164 shall be deemed to have occurred if, within that 7-day period, the
165 quantity of precious metals purchased by thepayment is delivered,
166 whether in specifically segregated or fungible bulk form, into the
167 possession of a depository, other than the seller, which is either;
168 (A) A financial institution;
169 (B) A depository, the warehouse receipts of which are
170 recognized for delivery purposes for any commodity on a contract
171 market designated by the Commodity Futures Trading Commis-
-172 sion;
173 (C) A storage facility licensed or regulated by the United States
174 or any agency of the United States; or
175 (D) A depository designated by the Secretary and such
176 depository, or other person which qualifies as a depository, as
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177 specified in this paragraph, issues and the purchaser receives, a
certificate, document of title, confirmation or other instrument
evidencing that such quantity of precious metals has been
delivered to the depository and is being and will continue to be
held by the depository on the purchaser’s behalf, free and clear
of all liens and encumbrances, other than liens of the purchaser,
tax liens, liens agreed to by the purchaser, or liens of the
depository for fees and expenses, which have previously been
disclosed to the purchaser;

178
179
180
181
182
183
184
185

(3) A commodity contract solely between persons engaged in
producing, processing, using commercially or handling as
merchants, each commodity subject to such commodity contract,
or any by-product thereof; or

186
187
188
189

(4) A commodity contract under which the offeree or the
purchaser is a person referred to in section 103, an insurance
company, an investment company as defined in the Investment
Company Act of 1940, or an employee pension and profit sharing
or benefit plan, other than a self-employed individual retirement
plan or individual retirement account.

190
191
192
193
194
195

(b) The Secretary may issue regulations or orders prescribing
the terms and conditions of all transactions and contracts covered
by this chapter which are not within the exclusive jurisdiction of
the Commodity Futures Trading Commission as granted by the
Commodity Exchange Act, exempting any person or transaction
from any provision of this chapter conditionally or uncondition-
ally and otherwise implementing the provisions of this chapter for
the protection of purchasers and sellers of commodities.

196
197
198
199

200
201
202
203

Section 105. UNLAWFUL COMMODITY ACTIVITIES.204
205
206

(a) No person shall engage in a trade or business or otherwise
act as a commodity merchant unless such person (1) is registered
or temporarily licensed with the Commodity Futures Trading
Commission for each activity constituting such person as a
commodity merchant and such registration or temporary license
shall not have expired, nor been suspended nor revoked; or (2)
is exempt from such registration by virtue of the Commodity
Exchange Act or of a CFTC rule.

207
208
209
210
211
212

(b) No board of trade shall trade, or provide a place for the
trading of, any commodity contract or commodity option
required to be traded on or subject to the rules of a contract market

213
214
215
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216 designated by the Commodity Futures Trading Commission
217 unless such board of trade has been so designated for such
218 commodity contract or commodity option and such designation
219 shall not have been vacated, nor suspended nor revoked.
220 Section 106. FRAUDULENT CONDUCT.
221 (a) No person may directly or indirectly, in connection with the
222 purchase, offer for sale of any commodity contract or commodity
223 option subject to this chapter:
224 (1) cheat or defraud, or attempt to cheat or defraud, any other
225 person or employ any device, scheme or artifice to defraud any
226 other person;
227 (2) make any false report, enter any false record, or make any
228 untrue statement of a material fact or omit to state a material fact
229 necessary in order to make the statements made, in the light of
230 the circumstances under which they were made, not misleading;
231 (3) engage in any transaction, act, practice or course of business,
232 including, without limitation, any form of advertising or
233 solicitation, which operates or would operate as a fraud or deceit
234 upon any person; or
235 (4) misappropriate or convert the funds, security or property
236 of any other person.
237 (b) The provisions of this section shall not apply to transactions
238 which are subject to the exclusive jurisdiction of the Commodity
239 Futures Trading Commission.
240 Section 107. LIABILITY OF PRINCIPALS, CONTROL-
241 LING PERSONS AND OTHERS.
242 (a) The act, omission or failure of any official, agent or other
243 person acting for any individual, association, partnership, corpo-
-244 ration or trust within the scope of his employment or office shall
245 be deemed the act, omission or failure of the individual,
246 association, partnership, corporation or trust, as well as of that
247 official, agent or other person
248 (b) Every person who directly or indirectly controls another
249 person liable under any provision of this chapter, every partner,
250 officer or director of such other person, every person occupying
251 a similar status or performing similar functions, every employee
252 of such other person who materially aids in the violation is alsc
253 liable jointly and severally with and to the same extent as sue!
254 other person, unless the person who is also liable by virtue of thi
255 provision sustains the burden of proof that he did not know, an10
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256 in exercise of reasonable care could not have known, of the
257 existence of the facts by reasons of which the liability is alleged
258 to exist.
259 Section 108. SECURITIES LAWS UNAFFECTED.
260 Nothing in this chapter impairs, derogates or otherwise affects
261 the authority or powers of the Secretary under the Massachusetts
262 Uniform Securities Act of the application of any provision to that
263 Act to any person or transaction subject to that Act.
264 Section 109. PURPOSE.
265 This chapter may be construed and implemented to effectuate
266 its general purpose to protect investors, to prevent and prosecute
267 illegal and fraudulent schemes involving commodity contracts and
268 to maximize coordination with federal and other state laws and
269 the administration and enforcement of those laws. This chapter is
270 not intended to create any rights or remedies upon which actions
271 may be brought by private persons against persons who violate
272 the provisions of this chapter.

273 PART 11. ADMINISTRATION AND ENFORCEMENT.

274 Section 201. INVESTIGATIONS.
275 (a) The Secretary may make investigations, within or outside
276 this State, as he finds necessary or appropriate to:
277 (1) Determine whether any person has violated, or is about to
278 violate, any provision of this chapter or any rule or order
279 thereunder; or
280 (2) Aid in enforcement of this chapter.
281 (b) The Secretary may publish information concerning any
282 violation of this chapter or any rule or order of the Secretary.
283 (c) For purpose of any investigation or proceeding under this
284 chapter, the Secretary or any officer or employee designated by
285 rule or order, may administer oaths and affirmations, subpoena
286 witnesses, compel their attendance, take evidence and require the
287 production of any books, papers, correspondence, memoranda,
288 agreements or other documents or records which the Secretary
289 deems to be relevant or material to the inquiry.
290 (1) If a person does not give testimony or produce the
291 documents required by the Secretary or a designated employee
292 pursuant to an administrative subpoena, the Secretary or
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293 designated employee may apply for a court order compelling
294 compliance with the subpoena, the Secretary or designated
295 employee may apply for a court order compelling compliance with
296 the subpoena or the giving of the required testimony.
297 (2) The request for order of compliance may be addressed to
298 either:
299 (A) The Superior Court for Suffolk County or the Superior
300 Court of the county where service may be obtained on the person
301 refusing to testify or produce, if the person is within this State;
302 or
303 (B) The appropriate court of the state having jurisdiction over
304 the person refusing to testify or produce, if the person is outside
305 this State.
306 Section 202. ENFORCEMENT OF CHAPTER.
307 (a) If the Secretary believes, whether or not based upon an
308 investigation conducted under section 201 that any person has
309 engaged or is about to engage in any act or practice constituting
310 a violation of any provision of or rule or order under this chapter,
311 the Secretary may:

312 1) Issue a cease and desist order; or
313 2) Initiate any of the action specified in paragraph (b) below.
314 (b) The Secretary may institute any of the following actions in
315 the appropriate courts of another state, in addition to any legal
316 or equitable remedies otherwise available;
317 1) An action for declaratory judgement;
318 2) An action for a prohibitory or mandatory injunction to
319 enjoin the violation and to ensure compliance with this chapter or
320 any rule or order thereunder;
321 3) An action for disgorgement; or
322 4) An action for appointment of a receiver or conservator for
323 the defendant of the defendant’s assets.
324 Section 203. POWER OF COURT TO GRANT RELIEF.
325 (a) Upon a showing of a violation of this chapter or a rule or
326 order thereunder, the court, in addition to tradition legal and
327 permanent or temporary prohibitory or mandatory injunctions,
328 may grant one or more of the following special remedies;
329 (1) imposition of a civil penalty in an amount which may not
330 exceed $lO,OOO for any single violation;
331 (2) Disgorgement;
332 (3) Declaratory judgement;
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(4) Restitution to investors wishing restitution;333
(5) Appointment of a receiver or conservator for the defendant

or the defendant’s assets.
334
335

(b) Upon a showing by the Secretary that a person is about
to violate any provision of this chapter or any rule or order
thereunder the court may grant one or more of the following
remedies:

336
337
338
339

(1) A temporary order;340
(2) A temporary or permanent injunction; or341
(3) An order appointing a receiver or conservator for the

defendant orthe defendant’s assets.
342
343

(c) The court shall not require the Secretary to post a bond in
any official action under this chapter.

344
345

(d) Upon showing that a person has violated the securities or
commodity act of a foreign state a rule or order of the admin-
istrator of a securities or commodities agency of a foreign state,
the court, in addition to traditional legal or equitable remedies
including temporary restraining orders, and permanent or
temporary prohibitory or mandatory injunctions, may grant the
following special remedies:

346
347
348
349
350
351
352

(1) Disgorgement; or353
(2) Appointment of areceiver, conservator or ancillary receiver

or conservator for the defendant or the defendant’s assets located
in the Commonwealth.

354
355
356

(e) Upon showing by the administrator of a securities or
commodities agency of another state that a person is about to
violate the securities or commodity act of the foreign state or a
rule or order of the administrator or securities or commodity
agency of the foreign state, the court may only grant:

357
358
359
360
361

(1) A temporary restraining order;
(2) A temporary or permanent injunction; or

362
363

(3) An order appointing a receiver, conservator or ancillary
receiver or conservator for the defendant or the defendant’s assets
located in the commonwealth.

364
365
366

Section 204. CRIMINAL PENALTIES367
(a) Any person who knowingly violates any provision of this

chapter or any rule or order of the secretary under this
chapter shall be punished by a fine of not more than twenty
thousand dollars or by imprisonment in the state prison for not

368
369
370
371
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372 more than ten years, or in a jail or house of correction for not
more than two and one half years, or by both such fine and
imprisonment.

373
374
375 (b) The Secretary may refer such evidence as is available

concerning violations ofthis chapter or any order of the Secretary
to the Attorney General or the proper district attorney, who may,
with or without such a reference from the Secretary, institute the
appropriate criminal proceedings under this chapter.

376
377
378
379

Section 205. ADMINISTRATION OF CHAPTER.380
(a) This chapter shall be administered by the Secretary.381
(b) Neither the Secretary nor any employee of the Secretary

may use any information which is filed with or obtained by the
Secretary which is not public information for personal gain or
benefit, nor may the Secretary nor any employee of the Secretary
conduct any securities or commodity dealings whatsoever based
upon any such information, even though public, if there has not
been a sufficient period to assimilate that information.

382
383
384
385
386
387
388

(c) Notwithstanding any other provision of law, except as
provided in subparagraph (1), all information collected,
assembled or maintained by the Secretary is public information
and is available for the examination of the public.

389
390
391
392
393 (1) The following are exceptions to this paragraph.

(A) Information obtained in private investigations pursuant to
section 201;

394
395
396 (B) Information made confidential by rule or order of the

secretary; or397
398 (C) Information obtained from federal agencies which may not

be disclosed under federal law.399
400 (d) The Secretary may disclose any information made

confidential under subparagraph (1) to persons identified in
section 206.

401
402
403
404

(e) No provision of this chapter creates or derogates any
privilege which exists at common law, by statute or otherwise,
when any documentation or other evidence is sought under
subpoena directed to the Secretary or any employee of the
Secretary.

405
406
407

Section 206. COOPERATION WITH OTHER AGENCIES408
(a) To encourage uniformapplication and interpretation of thi409

chapter and commodities regulation and enforcement in general410
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the Secretary and the employees of the Secretary may cooperate,
including bearing the expense of the cooperation, with the
securities agencies or administrator of another jurisdiction,
Canadian province or territory or such other agencies
administering this chapter, the Commodity Futures Trading
Commission, the Securities and Exchange Commission, any self-
regulatory organization established under the Commodity
Exchange Act or Securities Exchange Act of 1934, any national
or international organization of commodities or securities officials
or agencies and any governmental law enforcement agency.

411
412
413
414
415
416
417
418
419
420

(b) Type of cooperation. The cooperation authorized by para-
graph (a) includes, but is not limited to the following:

421
422

(1) Making joint examinations or investigations;423
424 (2) Holding joint administrative hearings;

(3) Filing and prosecuting joint litigation;425
(4) Sharing and exchanging personnel;426

427 (5) Sharing and exchanging information and documents;
428 (6) Formulating and adopting mutual regulations, statement of

policy guidelines, proposed statutory changes and releases; and429
(7) Issuing and enforcing subpoenas at the request of the

agency administering this chapter in another jurisdiction, the
securities agency of another jurisdiction, the Commodity Futures
Trading Commission or the Securities and Exchange Commission
if the information sought would also be subject to lawful subpoena
for conduct occurring in this Commonwealth.

430
431
432
433
434
435

Section 207. GENERAL AUTHORITY TO ADOPT RULES,
FORMS AND ORDERS.

436
437

(a) In addition to specific authority granted elsewhere in this
chapter, the Secretary may make, amend and rescind rules, forms,
and orders as are necessary to carry out this chapter. These rules
or forms shall include, but need not be limited to, the following:

438
439
440
441

(1) Rules defining any terms, whether or not used in this
chapter, insofar as the definitions are not consistent with this
chapter. For the purpose of rules or forms, the Secretary may
classify commodities and commodity contracts, persons and
matters within the Secretary’s juridiction.

442
443
444
445
446

(b) Unless specifically provided in this chapter, no rule, form
or order may be adopted, amended, or rescinded unless the
Secretary finds that the action is:

447
448
449
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450 (1) Necessary or appropriate in the public interest or for the
451 protection of investors; and
452 (2) Consistent with the purposes fairly intended by the policy
453 and provisions of this chapter.
454 (c) All rules and forms of the Secretary shall be published.
455 (d) No provision of this chapter imposing any liability applies
456 to any act done or omitted in good faith in conformity with arule,
457 order or form adopted by the Secretary notwithstanding that the
458 rule, order or form may later be amended or rescinded, or be
459 determined by judicial or other authority to be invalid for any
460 reason.reason.
461 Section 208. CONSENT TO SERVICE OF PROCESS.
462 (a) Appointment of Secretary. When a person including a
463 nonresident of the Commonwealth, engages in conduct prohibited
464 or made actionable by the chapter or any rule or order of the
465 Secretary, the engaging in the conduct shall constitute the
466 appointment of the Secretary as the person’s attorney to receive
467 service of any lawful process in a process in a noncriminal
468 proceeding against the person, a successor or personal representa-
469 tive, which grows out of that conduct and which is brought under
470 the chapter or any rule or order of the Secretary with the same
471 force and validity as if served personally.
472 (b) Service under paragraph (a) may be made by leaving a copy
473 of the process in the office of the Secretary, but is not effective
474 unless:
475 (1) The plaintiff who may be the Secretary in the suit, action
476 or proceeding instituted by him, forthwith sends notice of the
477 service and a copy of the process in the process by registered or
478 certified mail to the defendant or respondent at his last address
479 known to the plaintiff; and
480 (2) The plaintiffs affidavit of compliance with this subsection
481 is filed in the on or before the return day of the process, if any,
482 or within such further time as the court allows
483 Section 209. SCOPE OF CHAPTER
484 (a) Sections 102, 105 and 106 apply to persons who sell or offer
485 to sell when;
486 (1) An offer to sell is made in the Commonwealth; or
487 (2) An offer to buy is made and accepted in the Common-
488 wealth



14 [JanuaryHOUSE -No. 487

489 (b) Sections 102, 105 and 106 apply to persons who sell or offer
to sell when:490

491 (1) An offer to buy is made in the Commonwealth; or
(2) An offer to sell is made and accepted in the Commonwealth.492

493 (c) for the purpose of this section, an offer to sell or to buy
is made the Commonwealth, whether or not either party is then
present in the Commonwealth when the offer;

494
495

(1) Originates from the Commonwealth; or496
(2) Is directed by the offeror to the Commonwealth and

received at the place to which it is directed, or at any post office
in the Commonwealth in the case of a mailed offer.

497
498
499

(d) For the purpose of this section, an offer to buy or to sell
is accepted in the Commonwealth when acceptance;

500
501

(1) Is communicated to the offeror in the Commonwealth; and502
503 (2) Has not previously been communicated to the offeror,

whether or not either party is then present in the Commonwealth
when the offeree directs it to the offeror in the Commonwealth
reasonably believing the offeror to be in the Commonwealth and
it is received at the place to which it is directed, or at any post
office in the Commonwealth in the case of a mailed acceptance.

504
505
506
507
508

(e) For the purpose of this section, an offer to sell or to buy
is not made in the Commonwealth when the publisher circulates
or there is circulated on his behalf in the Commonwealth any bona
fide newspaper or other publication of general, regular and paid
circulation;

509
510
511
512
513

(1) Which is not published in the Commonwealth; or514
(2) Which is published in the Commonwealth, but has had

more than 2b of its circulation outside of the Commonwealth
during the past 12 months.

515
516
517

For the purpose of this subsection, when a publication is
published in editions, each shall be considered a separate
publication except for material common to all editions.

518
519
520

(f) For the purpose of this section an offer to buy or to sell
is not made in the Commonwealth when a radio or television
program or other electronic communication originating outside
the Commonwealth is received in the Commonwealth.

521
522
523
524

For the purpose ofthis subsecti on, a radio or television program
or other electronic communication shall be considered having
originated from the Commonwealth if either the broadcast studio

525
526
527
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528 or mean s of transmission is located within the Commonwealth
unless:529

530 (I) The program or communication is syndicated and
distributed from outside the Commonwealth for theredistribution
to the general public in the Commonwealth:

531
532

(2) The program or communication is supplied by a radio,
television or other electronic network with the electronic signal
from outside the Commonwealth or for redistribution to the
general public in the Commonwealth

533
534
535
536

(3) The program or communication is an electronic signal that
originates outside the Commonwealth and is captured for
redistribution to the general public in the Commonwealth by a
community antenna or cable, radio, television, or other electronic
system; or

537
538
539
540
54!

(4) The program or communication consists of an electronic
signal which originates from within the Commonwealth but which
is not intended for redistribution to the general public in the
Commonwealth. This subsection does not apply to any changes,
alterations or additions made locally to a radio or television
program or other electronic communications.

542
543
544
545
546
547

Section 210. PROCEDURE FOR ENTRY OF AN ORDER548
(a) The Secretary shall commence an administrative proceed-

ing under this chapter, by entering a notice of intent to do
contemplated act or a summary order. The notice of intent or
summary order may be entered without notice, without
opportunity for hearing and need not be supported by findings
of fact or conclusions of law, but must be in writing.

549
550
551
552
553
554
555 (b) Upon entry of a notice of intent or summary order, the

Secretary shall promptly notify, in writing, all interested parties
that the notice or summary order has been entered and the reasons
for that notice or order, and may direct that any party respondent
shall file an answer to the allegation contained therein. If the
proceeding is pursuant to a notice of intent, the Secretary shall
notify all interested parties of the date, time and place set for the
hearing in the notice or, if no hearing has been scheduled, the
Secretary shall notify all interested parties that they have 3C

556
557
558
559
560
561
562
563

calendar days from the entry of the notice of inten564
request with the Secretary for a hearing. If the proceedin
pursuant to a summary order, the Secretary shall notify

565
566
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567 interested parties that they have 30 calendar days from the entry
of the order to fde a written request for a hearing on the matter
with the Secretary and that the hearing will be scheduled to
commence within 15 calendar days after the receipt of the written
request. Notwithstanding anything in this subsection, the
Secretary may give notice of the entry of the notice of intent or
summary order to such parties as he may determine to be
necessary or appropriate.
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575 (c) If the proceeding is pursuant to a summary order, the

Secretary whether or not a writtenrequest for a hearing is received
from any interested party, may set the matter down for hearing
on the Secretary’s own motion.
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(d) A summary order issued against any person becomes afinal
order:

579
580

(1) Thirty days after the Secretary mails notice to the interested
parties of the right to request a hearing if they fail to request a
hearing and none is scheduled by the Secretary; or
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(2) On the date of the hearing if the person requesting the
hearing fails to appear.

584
585

(e) If a hearing is requested or ordered, the Secretary after
notice of and opportunity for hearing to all interested persons,
may modify or vacate the order or extend it until final
determination.
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(f) Unless inconsistent with this chapter, in which case the terms
of this chapter will govern all administrative adjudicatory
proceedings under this chapter shall be conducted in accordance
with the provisions of 950 CMR 10.00 governing proceedings
before the Securities Division.
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(g) Final order. No final order or order after hearing may be
returned without:

595
596

(1) Appropriate notice to all interested persons;597
(2) Opportunity for hearings by all interested persons; and
(3) Entry of written findings of fact and conclusions of law.

598
599

Section 211. JUDICIAL REVIEW OF ORDERS600
(a) Any person aggrieved by a final order of the Secretary may

obtain review of the order pursuant to section fourteen of chapter
thirty A.
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602
603

(b) The commencement of proceedings under this section does
not, unless specifically ordered by the court, operate as a stay of
the Secretary’s order.

604
605
606
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607 Section 212. PLEADING EXEMPTIONS.
608 It shall not be necessary to negative any of the exemptions of
609 this chapter in any complaint or indictment, or any proceeding
610 brought under this chapter, and the burden of proof of any such
611 exemptions shall be upon the party claiming the same.
612 Section 213. SEVERABILITY CLAUSE.
613 If any portion of this chapter or the application thereto to any
614 person or circumstance is held invalid, such invalidity shall not
615 affect other provisions or applications of the chapter which can
616 be given effect without the invalid provision or application.
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