
HOUSE 1054
By Mr. Manning of Milton (by request), petition of Francis W.

O’Brien for legislation to further regulate health club services con-
tracts. Commerce and Labor.

®l)e Commontoealti) of jHa**acf)u<eU<

In the Year One Thousand Nine Hundred and Ninety-Four

An Act further regulating health club services contracts.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1, Section 78 of Chapter 93 is hereby amended in
2 the third paragraph by adding after the words “contract for health
3 club services”, the following new words: a contract for a term
4 greater than three months.

1 SECTION 2. Section 78 of Chapter 93 is hereby further
2 amended in the fourth paragraph by adding after the words
3 “unincorporated association”, the following new words:
4 non-profit organization other than those organizations exempt
5 from taxation under section 501 of the Federal Internal Revenue
6 Code.

1 SECTION 3. Section 78 of Chapter 93 is hereby further
2 amended in the fifth paragraph by adding after the words
3 “unincorporated association”, the following new words: non-
-4 profit organization other than one exempt from taxation under
5 section 501 of the Federal Internal Revenue Code.

1 SECTION 4, Chapter 93 is further amended by striking out
2 Section 79 and inserting in place thereof the following new
3 section:
4 “Section 79. All health clubs as defined in Section 78 of this
5 Chapter shall file a registration statement with the Secretary of
6 Consumer Affairs on a form furnished by said Office. The fee for
7 filing said registration statement shall be one hundred and fifty
8 dollars and shall be non-refundable. No such health club shall
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9 enter into a health services contract with a buyer before tiling said
10 statement. Any contract entered into before said registration state-
-11 ment is filed or after the current statement expires shall be void.
12 Said registration shall include but not be limited to the
13 following:
14 (1) the name and address of the health club;
15 (2) the names and addresses of the officers, directors and stock-
-16 holders of the health club as well as the names and addresses of
17 the officers, directors and stockholders of the parent company,
18 ifany;

19 (3) the approximate size, in square feet, of said health club;
20 (4) the type of available facilities;
21 (5) the type of membership plans offered and the cost of each;
22 (6) a copy of the contract for health club services;
23 (7) a full and complete disclosure of any pending or completed
24 litigation, or any complaint filed with any local, state or federal
25 agency against said health club or any of its officers or directors
26 within the last three years, or a notarized statement which states
27 there has been no such litigation or complaints filed within the
28 past three years. Said registration statement shall be updated
29 annually, except that a health club which changes any of its loca-
-30 tions or ceases to do business must, within ten (10) days of doing
31 so provide written notice of its change of location or business ces-
-32 sation to the Secretary of Consumer Affairs. The fee for filing said
33 update shall be one hundred and fifty dollars and shall be non-
-34 refundable.
35 A copy ol said registration statement shall be posted at an
36 easily accessible location at each health club and shall be made
37 available lot inspection by all current members and prospective
38 members at their request.

1 SECTION 5. Chapter 93 is hereby further amended by adding
2 the following new section:
3 Section 88A. No health club as defined in section 78 of this
4 chapter shall enter into a contract for health club services with a
5 buyer more than six (6) months prior to the scheduled opening of
6 the health club. If the scheduled opening date is delayed due to
7 circumstances that said health club or health club operator could8 not have reasonably foreseen at the time the contract was sold to
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9 said buyer, said contract may be extended for a period not to
10 exceed sixty (60) days.
11 All payments received by a health club pursuant to a contract
12 for health services involving an unopened facility, shall be placed
13 in an interest bearing escrow account. Said account shall be for
14 the exclusive benefit of the buyers and shall be established in a
15 bank or savings institution doing business in the state. After said
16 account has been established, the attorney general shall be noti-
-17 fied of the name and address of the institution where the escrow
18 account has been established, the account number or other identi-
-19 fying information for the escrow account, the health club facility
20 or location for which the escrow account has been established and
21 the name and address of the escrow agent or escrow account hold-
-22 er. A separate escrow account shall be required for each health
23 club facility.
24 At the time of purchase, the seller shall provide each buyer
25 with a written notice which states the amount of the initial pay-
-26 ment by the buyer to be held in escrow, the name and address of
27 the institution where the escrow account has been established, the
28 account number or other identifying information for the escrow
29 account, the health club facility or location for which the escrow
30 account has been established, and the name and address of the
31 escrow agent or escrow account holder.
32 The written notice shall also state in at least ten point bold
33 type: “All funds received by us on your account, while the facility
34 is unopened, will be held by (name of escrow account-holder) an
35 escrow agent, in an interest bearing escrow account at (name,
36 in-state address and telephone number of the bank or savings
37 association designate to receive and hold all amounts paid to the
38 seller.)

39 If the facility fails to open and become fully operational
40 by (date listed may not be more than six (6) months
41 from the first date contracts were sold) you may cancel this con-
-42 tract, unless the delay is through no fault of the seller. If you can-
-43 cel the contract, your money held in escrow will be returned to
44 you along with the interest earned.
45 Once the facility is open and available for use, we will mail or
46 personally deliver to you an invitation to inspect the facility. You
47 will have 10 days after the mailing or delivery to inspect the
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48 facility to determine if it substantially conforms with our written
49 contract, any written materials we have provided, and any of our
50 advertisements. If you rightfully determine that the facility does
51 not substantially conform, you have the right to cancel this
52 contract during this ten (10) days period.”
53 The funds deposited in said escrow account shall remain the
54 property of the buyers whose funds have been deposited and shall
55 be subject to full refund, plus interest earned, to those buyers, who
56 request a refund at any time until fifteen (15) operating days fol-
-57 lowing notice that the facility is open and available for inspection
58 and use. The seller shall not encumber the corpus of the escrow
59 account, and may not use the corpus of the escrow account or the
60 interest from the corpus of the escrow account for any purpose
61 except to make refunds to buyers until fifteen (15) operating days
62 after notice was sent to the buyer as required in section (d).
63 When the construction of the described facility is substantially
64 completed and it is open and available for use by buyers, the seller
65 shall mail or personally deliver to each buyer a written notice that
66 informs the buyer of each of the following:
67 (1) The facility is available for inspection and use;
68 (2) The buyer has ten (10) operating days after mailing notice
69 in which to inspect the facility and determine whether it substan-
-70 daily conforms with the written contract, any written materials
71 provided by the seller, or any advertisement by the seller;
72 (3) If the buyer determines that the facility does not sub-
-73 stantially conform with the written contract, any written materials
74 provided by the seller, or any advertisement by the seller, the
75 buyer may cancel the contract and receive a full refund of any
76 amounts paid, including interest; and

(4) To cancel a contract, a buyer must notify the escrow agent
78 or account holder, in writing, at the address specified in the
79 written notice within ten (10) business days of the delivery
80 or ( ) business days of the mailing date stated in the
81 notice.
82 Such notice may be delivered in person or by registered or
83 certified U.S. mail. The burden of proving that the buyer has can-
-84 celled the contract is on the buyer.
85 If the buyer notifies the seller of his intent to cancel the mem-
-86 bership contract, the seller, according to the procedures described
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87 above, shall notify the escrow account-holder. The escrow
account-holder shall make an appropriate refund to the buyer
within fourteen (14) days after the health and fitness facility
receives written notice of the buyer’s cancellation.

88
89
90
91 If upon reasonable investigation an escrow account holder

ascertains that the promised facility was not open and available
for use within 60 days after the date promised, and no further
work was performed to prepare the facility for opening for a
period of more than 30 days thereafter, an escrow account-holder
who has received a request from a buyer whose funds have been
delivered to the account shall do one or more of the following:

92

93
94
95

96
97
98 (A) Promptly refund the buyer’s share of the corpus of the

escrow account to the buyer.99
100 (B) Promptly notify the buyers of the pertinent facts, and

establish and carry out a program to effect refunds to buyers in an
efficient and expeditious manner.

101
102
103 Upon the expiration of fifteen (15) operating days after the

seller has delivered or mailed the notice required by this subdivi-
sion to all buyers whose funds have been deposited in escrow, the
seller shall inform the escrow account-holder in writing of the
names and addresses of all buyers not previously submitted to the
escrow account-holder that the seller knows or has reason to
believe have validly elected to cancel their membership contracts
under the provisions of this Chapter, with the amount that each of
those persons is entitled to receive from the funds on deposit in
escrow. At that time, the escrow account-holder shall disburse the
corpus of the escrow, plus interest, as follows:

104
105
106
107
108
109
no
11l
112
113
114 (1) First to those buyers that the escrow account-holder knows

or has reason to believe, from information supplied by the seller
or by means of notice from buyers, to have rightly cancelled under
the provisions of this title.

115
116
117
118 (2) Second, to the seller
119 The seller may not avoid the obligation imposed by this section

by selling contracts for the health club services that may be used
at one or more health club facilities or locations that are already
operating as a health club facility or location that has not yet
opened. For purposes of this section, if a contract for health clubs
services does not clearly and conspicuously designate a single
health club location or facility at which it may be used, the

120
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122
123
124
125
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contract shall be deemed to be for the use of the health club loca-
tion or facility owned by or affiliated with the seller nearest to the
buyer’s residence or place of business, as applicable, and, if that
location or facility is not open, payments made pursuant to the
contract shall be escrowed in accordance herewith, regardless of
whether or not the buyer is permitted to use other open health club
facilities prior to the time that health club location or facility
opens.

126
127
128
129
130
131
132
133

SECTION 6. Section 80 of Chapter 93 is hereby amended by
striking out the first paragraph thereof and inserting in place
thereof the following new paragraph;

1
2
3

“All contracts for health club services shall be in writing and
shall constitute the entire agreement between the seller and the
buyer. No seller shall accept or receive any payment for health
and fitness services from a buyer unless the buyer has signed a
fully executed copy of the contract and it has been delivered to the
buyer. If the buyer is a minor, the contract must be signed by a
parent or legal guardian to be effective. No contract for health
club services shall be for a term measured by the life of the buyer.
Term contracts for health club services shall not be for a period of
time greater than twelve (12) months, and shall not contain auto-
matic renewal clause. Contracts cannot be renewed until the ninth
month of the original contract. The renewed contract cannot be
longer than a year and cannot be for less than 75% of the original
contract price annualized. It shall not be considered a renewal
when the contract contains a provision that at the end of the term
of the contract, the member will continue as a monthly member.”

4
5
6
7
8
9
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12
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16
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18
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SECTION 7. Section 81 of Chapter 93 is hereby amended by
striking the second sentence of the first paragraph and inserting in
place thereof the following new sentence:

1
2
3

YOU MAY CANCEL THIS CONTRACT WITHIN THREE (3)
BUSINESS DAYS OF THE DATE OF THIS CONTRACT, OR
THE DATE OF YOUR RECEIPT, WITHOUT PENALTY OR
FURTHER OBLIGATION BY GIVING BY HAND DELIVERY,
WRITTEN NOTICE TO THE SELLER BY CERTIFIED OR
REGISTERED MAIL. IF YOU CANCEL DURING THIS
PERIOD, YOU WILL RECEIVE A FULL REFUND

4
5
6
7
8
9

10
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11 (INCLUDING ANY INITIATION OR MEMBERSHIP FEE)
12 WITHIN FIFTEEN (15) BUSINESS DAYS AFTER THE CLUB
13 RECEIVES YOUR NOTICE OF CANCELLATION.
14 TO BE EFFECTIVE, YOUR CANCELLATION MUST BE
15 POSTMARKED BY MIDNIGHT, OR HAND DELIVERED BY
16 MIDNIGHT ON , 199 , AND
17 MUST INCLUDE ALL CONTRACT FORMS, MEMBERSHIP
18 CARDS AND ALL OTHER DOCUMENTS AND EVIDENCE
19 OF MEMBERSHIP PREVIOUSLY DELIVERED TO YOU.

1 SECTION 8. Section 81 of Chapter 93 is hereby further
2 amended by striking the second paragraph therein and inserting in
3 its place thereof the following new paragraph:
4 “To cancel a contract, a buyer must notify the seller of the
5 cancellation, in writing, at the address specified in the contract.
6 The notice must be accompanied by the contract forms, member-
-7 ship cards, and any and all other documents and evidence of mem-
-8 bership previously delivered to the buyer. If the buyer fails to
9 provide all documentation the seller may cancel the contract or

10 give the buyer thirty (30) days to provide the documentation.
11 Such notice may be delivered in person or by registered or
12 certified U.S. mail. The burden of proving that the buyer has
13 cancelled the contract is on the buyer.

14 If the buyer cancels the contract within three days of signing
15 the contract, the seller shall refund all amounts received, within
16 fifteen (15) days of receipt of notice of cancellation.”

1 SECTION 9. Section 82 of Chapter 93 is hereby amended by
2 striking the first five paragraphs contained therein and inserting in
3 place thereof the following:
4 “Every contract for health club services shall provide clearly
5 and conspicuously in writing that after the expiration of the three
6 day period for cancellation as provided in section eighty-one, in
7 the event of the buyer’s death, the buyer’s estate may cancel the
8 contract for health club services. Nothing contained herein shall
9 restrict or prohibit the seller from offering or providing in such

10 contract additional or broader reasons for cancellation.”
11 Said contract shall also provide that a buyer may cancel for any
12 of the following:
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13 (i) if the health club services or facility are not available to the

14 buyer because the seller permanently discontinues operation of the
15 health club, or substantially changes the operation of the health
16 club services or facility;
17 (ii) if the health club moves to a new location more than five
18 miles from the previous site;
19 (iii) if the buyer moves his or her legal residence or place of

20 employment more than twenty-five miles from the health club in
21 which he or she is a member and is unable to transfer the contract
22 to a facility the buyer deems comparable; and;
23 (iv) if the buyer is mentally or physically disabled for a period
24 of time greater than six months.
25 The buyer, or someone acting in his or her behalf, shall provide
26 the seller with written verification of said mental or physical
27 disability within twenty days of the diagnosis of said disability
28 signed by the buyer’s treating physician. The seller may require
29 the buyer to obtain a second opinion from a physician chosen and
30 paid by the seller. In the case of conflicting opinions, the opinion
31 of said second physician shall control.
32 If a physician determines that a buyer is disabled for more than
33 three months but less than six months, the contract will be
34 extended for a period of time equivalent to the period of disability.
35 In the event of the buyer’s death, the buyer’s estate shall not be
36 responsible for any future payments and may cancel the contract.
37 To cancel a contract, the buyer shall notify the seller in writing
38 of his or her intent to so cancel, at the address specified in the
39 contract. Said notice shall be accompanied by the contract forms,
40 membership cards, and any and all other documents and evidence
41 of membership previously delivered to the buyer. If the buyer fails
42 to provide all of said documentation the seller may cancel the con-
-43 tract or give the buyer thirty days to provide said documentation.
44 Such notice may be delivered in hand or by registered or certi-
-45 fied mail. The burden of proving that the buyer has cancelled the
46 contract is on the buyer.
47 Upon cancellation pursuant to this section, the seller shall
48 refund all amounts received, excluding membership and initiation
49 fees, on a prorated basis representing the amount of time that the
50 service or facilities were used by the buyer prior to cancellation
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51 If the ownership of a health club is transferred from one person
52 or business entity to another, the contracts for health club services
53 executed by the original owners will be binding on the successor
54 owner. If there are substantial changes in the facilities or services
55 offered as a result of a transfer of ownership, the buyer may
56 cancel his or her contract for health club services in the manner
57 provided herein.
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