HOUSE

No.
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By Mr. Rushing of Boston, petition of Byron Rushing, Marsha R.
Platt, Michael W. Morrissey and Daniel E. Bosley relative to further
regulating the deferred compensation program for public employees
in the commonwealth, and further regulating the procurement of
goods and services by the Commonwealth’s constitutional officers.
Public Service.

®fje Commontoealtf) of iWasfsiacfjusietta
In the Year One Thousand Nine Hundred and Ninety-Four.

An Act

further

regulating

the deferred

compensation

program

FOR PUBLIC EMPLOYEES AND THE PROCUREMENT OF GOODS AND
SERVICES BY THE COMMONWEALTH’S CONSTITUTIONAL OFFICERS.
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Whereas, The deferred operation of this act would tend to

2 defeat its purpose, which is to immediately further regulate the
3 deferred compensation program for public employees, therefore
4 it is hereby declared to be an emergency law, necessary for the

5 immediate preservation of the public convenience.
Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:
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SECTION 1. Chapter 29 of the General Laws is hereby
amended by inserting after section 28 the following;
Section 28A. Any procurement of services by the state treasurer,
the state auditor, the state secretary, the attorney general, the
governor, or the lieutenant governor, hereinafter referred to as
“the constitutional officers”, or by any agency, board, bureau,
department, division, section, office or commission within the
office or under the control of any constitutional officer shall be
subject to and conform with the laws and regulations governing
the procurement of services by agencies of the executive branch;
provided, however, that no procurement by any such constitutional officer other than the governor or the lieutenant governor
or by any agency, board, bureau, department, division, section,
14 office or commission within the office or under the control of any
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15 such constitutional officer other than the governor or lieutenant
16 governor shall require the approval of the commissioner of admin-

-17 istration.
1
SECTION 2. Section 38 of said chapter 29, as appearing in the
2 1992 Official Edition, is hereby amended by striking out, in
3 lines 113 and 115, the word “treasurer” and inserting in place
4 thereof, in each instance, the following words:
the deferred
5 compensation committee.
,

1
SECTION 3. Said chapter 29 is hereby further amended by
2 striking out section 388, as so appearing, and inserting in place
3 thereof the following section;
4
Section 388. There shall be in the office of the state treasurer
5 but not subject to its control a deferred compensation committee,
6 consisting of five members, one of whom shall be a private citizen
7 experienced in employee benefit plans who shall be appointed by
8 the governor, one of whom shall be experienced in investments
9 or financial management and shall be appointed by the state
10 treasurer and shall be chairman, two of whom shall represent
11 participants in the plan receiving compensation from the
12 commonwealth and shall be elected by such participants in a
13 manner prescribed by the state treasurer, and one of whom shall
14 represent participants in a deferred compensation plan receiving
15 compensation from a political subdivision of the commonwealth
16 and shall be elected by such participants in a manner prescribed
17 by the state treasurer, and one of whom shall represent
18 participants in a deferred compensation plan receiving
19 compensation from a political subdivision of the commonwealth
20 and shall be elected by such participants in a manner prescribed
21 by the state treasurer. The members of said committee shall serve
22 for a term of three years.
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SECTION 4. Said chapter 29 is hereby further amended by
striking out section 64, as so appearing, and inserting in place
thereof the following section:
Section 64. (l)(a). As used in this section the following words
shall, unless the context clearly requires otherwise, have the
following meanings:
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United States Internal Revenue Code.
“Committee”, the deferred compensation committee established under section thirty-eight B.
“Custodial financial institution”, a financial institution in which
funds are deposited between the date on which they are deferred
from a participant’s compensation and the date on which they are
transferred to an investment product provider.
“Employee”, employee as defined in section one of chapter
thirty-two, including members of the state police temporarily
assigned to and paid by the Massachusetts Turnpike Authority,
the MassachusettsPort Authority or any other board, agency,
commission or authority to which they may be temporarily
assigned and by which they are paid, and consultants and
independent contractors who are natural persons paid by the
“Code”, the

21 commonwealth.
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“Investment product”, any form of investment selected by the
committee for the purpose of receiving funds under the plan.
“Participant”, any person whose compensation is currently
subject to deferrals under the plan, or any person whose
compensation was previously subject to such deferrals and whose
contributions have not been withdrawn.
“Plan”, the deferred compensation plan established hereunder
for employees of the commonwealth in accordance with the Code.
(b) The committee, on behalf of the commonwealth, may
contract with an employee to defer a portion of that employee’s
compensation and may, for the purposes of funding a deferred
compensation program for said employee, established in
accordance with the Code, invest the deferred portion of the
employee’s income in a life insurance or annuity contract, mutual
fund, money market fund, a bank investment trust, guaranteed
investment contract, guaranteed insurance contract, or any other
investment product which the committee may deem to be in the
best interests of employees of the commonwealth and which is
permitted under the Code. In determining which investment
products to make available to plan participants, and in all other
matters involving plan funds, the committee shall discharge their
duties for the exclusive purpose of providing benefits to
44 participants with the care, skill, prudence and diligence under the
45 circumstances that a prudent person acting in a like capacity and
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46 familiar with such matters would use in the conduct of an
47 enterprise of a like character and with like aims, unless any federal
48 law or regulation governing the administration of such a plan shall
49 require any higher standard of care. Nothing contained in this
50 section or any other general or special law shall be deemed to
51 prohibit the procurement of the same investment instrument from
52 more than one carrier or provider. The committee shall procure
53 any such investment product in accordance with the process for
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competitive procurements applicable to executive agencies of the
commonwealth, but the approval of the commissioner of administration shall not be required in any such procurement. Any bid
submitted to fund the deferred compensation program shall,
where applicable, clearly indicate the interest rate which shall be
paid on the deferred funds, any load imposed for the purpose of
administering or marketing the funds, mortality projections,
expected payouts, tax implications for participating employees
and such other information as the committee may require. Any
contract entered into between an employee and the commonwealth pursuant to this section shall include all such information.
Any reports or statements produced by the committee shall be
in terms which participants can reasonably be expected to
understand.
(c)(i) The committee, on behalf of the commonwealth, shall
contract with every person, who is receiving compensation from
the commonwealth for services performed for the commonwealth
and who is not eligible for membership or has exercised an option
not to participate in the state retirement system set forth in chapter
thirty-two, to defer a portion of that person’s compensation, and
shall invest the deferred portion of that person’s income in a
deferred compensation program established in accordance with
said Code. For persons holding positions which would have
rendered the holder of the position eligible for participation in
the commonwealth’s deferred compensation program on
November fifth, nineteen hundred and ninety, the committee shall
contract for plan years prior to January first, nineteen hundred
and ninety-three, to defer six percent of that person’s regular
compensation, as defined in section one of chapter thirty-two for
the period subsequent to December thirty-first, nineteen hundred
and forty-five, but no greater than the maximum deferral

1994]

85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114

115
116
117
118
119
120
121
122

HOUSE

-

No. 1742

5

allowable for that person pursuant to the provisions of said code
for government deferred compensation programs. For persons
holding positions which would not have rendered the holder of
the position eligible for participation in the commonwealth’s
deferred compensation program on November fifth, nineteen
hundred and ninety, the committee shall contract to defer seven
and one-half percent of that persons’ regular compensation, as
defined in said section one of said chapter thirty-two for the period
subsequent to December thirty-first, nineteen hundred and fortyfive, but no greater than the maximum deferral allowable for that
person pursuant to the provisions of said Code for government
deferred compensation programs.
(ii) Notwithstanding the provisions of this section, the
committee need not contract with any part-time, seasonal or
temporary employee not required by said Code to participate in
a public retirement system. All contracts formed with part-time,
seasonal or temporary employees pursuant to the provisions of
clause (i) shall entitle the employee to a single-sum distribution
of the employee’s deferrals plus reasonable interest upon
termination of employment.
(hi) Nothing in this section shall be construed to create or grant
any rights not previously enjoyed under chapter thirty-two A or
one hundred and fifty E.
(d) The committee shall have, without limitation, the following
powers and duties:
(i) not less than annually, to cause to be conducted an
independent audit or audits of the plan, including the investment
performance, the investment options, and the accounting and
marketing services. The costs of each such audit shall be charged
to the plan, and a copy of each such audit shall be made available
to any participant and to any public entity of the commonwealth
upon request and without charge, and shall be made available to
any other party upon request at cost, and shall be a public
document for all purposes;
(ii) to enroll new participants in the plan;
(iii) to market the plan to the extent necessary to ensure that
potential participants are aware of their option to participate and
of the advantages and disadvantages of such participation;
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(iv) to counsel participants as to their participation in or
retirement from the plan;
(v) to keep all records of the plan;
(vi) to coordinate the transfer of funds and information
between payroll centers, the custodial financial institution,
investment providers and plan participants;
(vii) to issue annual reports of its activities, investment activity
and rates of return, and plan costs to plan participants, and
including an analysis of the period of time between the date on
which funds are deferred from an employee’s compensation and
the date on which such funds are credited by the applicable
investment product provider; provided, however, that such
reports shall also include a comparison of investment activity and
rates of return and plan costs and deferral periods under the plan
with investment activity and rates of return and plan costs and
deferral periods for the five public employee deferred compensation plans most comparable in asset size to the plan established
hereunder; and provided, further, that such reports shall be mailed
to each plan participant free of charge, and to any other person
at cost;
(viii) to issue annual reports to each participant stating the
participant’s assets, the activity in the participant’s account and
the amount of any investment income credited thereto during the
last reporting period; provided, however, that a participant shall
be informed of the status of his account updated to the close of
business on the previous day upon request;
(ix) to review relevant laws, programs, and potential changes
in procedures for the plan;
(x) to select the providers of investment products for the plan
and to enter into contracts therewith in accordance with the laws
governing the procurement of services for executive agencies of
the commonwealth; provided, however, that such procurements
shall not be subject to the approval of the commissioner ofadministration; provided, further, that in determining the forms of
investment products to make available, and in counseling
participants in the choice of investment products, the committee
shall diversify the products selected to permit individual
participants to reasonably balance volatility and risk with
predicted yield, and may place appropriate restrictions on the
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portions of a participant’s deferrals which may be invested in
higher risk products; and provided, further, that such restrictions
are permitted under the Code and do not conflict with the rules
and regulations promulgated by the securities and exchange
commission.
(xi) to evaluate the performance of each provider of investment
products and of any party providing accounting, counseling or
marketing services, to take actions consistent with such
evaluation, and to include a summary of such evaluation and the
actions taken consistent therewith in the report required under
clause (vii);
(xii) to sue and be sued;
(xiii) to select a custodial financial institution and to enter into
a contract therewith, in accordance with the laws governing the
procurement of services for executive agencies of the commonwealth; provided, however, that such procurement shall not be
subject to the approval of the commissioner of administration.
All amounts held by any custodial financial institution shall be
placed at interest, and all such amounts including interest thereon
shall be (a) used for the purpose of administering the plan, or
(b) credited to plan participants, but shall be used for no other
purpose. The annual report required under clause (vii) shall
include a statement of the amount of such interest earned in the
preceding plan year, and the specific purposes for which such
interest was used.
(e) The committee shall promulgate regulations governing the
administration of and participation in the plan. Such regulations
shall be subject to the provisions of chapter thirty A, and a copy
of such regulations, and any amendments thereto, shall be filed
at least sixty days prior to the effective date thereof with the joint
committee on public service and the house and senate committees
on ways and means.
(2) (a) In administering the plan established hereunder, the
committee may provide for the required accounting, counseling
and marketing services in the following manner; (i) the committee
may perform any of such services itself, and is authorized to hire
employees and make expenditures from the plan for this purpose;
(ii) the committee may enter into memoranda of understanding
with one or more other state agencies to provide any of such
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services, and to be reimbursed by the plan for the costs thereof;
or (iii) the committee may procure, subject to the laws governing
procurements by agencies of the executive branch but not subject
to the approval of the commissioner of administration, any of such
services through private providers including providers of
investment products, and may make expenditures from the plan
for this purpose.
(b) In the event any of such services set forth in paragraph (a)
are provided through private providers, including providers of
investment products, the following conditions shall apply:
(i) payment to such provider shall be made only through the
committee pursuant to invoices submitted by the provider to the
committee, which shall assess the costs of such payment to the
plan or to any investment product providers; provided that any
such payment shall be subject to such further verification as the
committee shall deem appropriate.
(ii) payment to such provider shall be determined on the basis
of (a) a fee based on each unit of service provided, (b) a fee based
on a percentage of assets of the plan, (c) a fee based on the number
of plan participants, or any combination thereof, and no payment
shall be made on a commission basis;
(iii) no such provider shall be vested with or retain any financial
interest in the plan other than the fees due and owing for services
actually rendered during the period of the contract, including any
amounts reasonably payable to the provider for the costs of
providing services necessary to ensure the successful transition to
a new provider;
(iv) expenditures for the marketing of the plan to participants
shall not exceed twenty-five percent of the total expenditures
made for accounting, counseling and marketing services, and to
the extent practicable marketing expenses shall be reduced
through the use of existing state payroll personnel who shall, on
the request of the committee and without charge to the plan,
distribute such literature and conspicuously post such information
as the committee shall provide for this purpose and refer
employees or participants to the appropriate authorities for the
purpose of beginning, modifying or terminating their participation in the plan;
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239
(v) any person who submits a claim for or authorizes the
240 payment of any amount from the plan knowing or having reason
241 to know that such costs are allocable to services other than services
242 rendered for the exclusive benefit of the plan shall be punished
243 by a fine of ten thousand dollars or the amount so claimed or
244 paid, whichever is greater, and to imprisonment for five years, in
245 addition to any other civil or criminal penalties which may be
246 established by any general or special law. The person or provider
247 submitting such claim, whether knowingly or not, shall reimburse
248 the plan forthwith for any amount so paid by the plan, together
249 with interest from the date of initial payment to the date of
250 repayment to the plan, provided that the rate of interest shall be
251 the greater of (a) the highest average rate of return on any

252 investment option offered under the plan during the period
253 between the date of initial payment and the date of repayment,
254 or (b) the prime lending rate for financial institutions in the
255 commonwealth over said period, as determined by the commis256 sioner of banks, and the payment of any such amount shall be
257 an obligation enforceable in an action of contract by any
258 participant, the committee or any member thereof, or the attorney
259 general.
260
(c) In the event such services set forth in paragraph (a) are
261 provided by the committee directly, or through a memorandum
262 of understanding between the committee and any other state
263 agencies, the following conditions shall apply;
264
(i) an employee who provides such services shall be a state
265 employee for all purposes of the General Laws, and shall receive
266 his compensation from the commonwealth;
267
(ii) the plan shall reimburse the general fund for the costs of
268 salaries and other compensation payable to any such employees,
269 other than existing payroll personnel as provided for in clause (iv)
270 of paragraph (b), but only to the extent that such salaries and other
271 compensation are allocable to services rendered for the exclusive
272 benefit of the plan, as determined by the committee and as
273 documented in writing by the committee to and approved by the
274 comptroller;
275
(iii) any person who submits a claim for or authorizes the
276 payment of any amount from the plan to reimburse the general
11l fund for the costs of salary or other benefits knowing or having
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278 reason to know that such costs are allocable to services other than
279 services rendered for the exclusive benefit of the plan shall be
280 punished by a fine of ten thousand dollars or the amount so
281 claimed or paid, whichever is greater, and to imprisonment for
282 five years, in addition to any other civil or criminal penalties which
283 may be established by any general or special law. The general fund
284 shall reimburse the plan forthwith for any amount so paid,
285 whether knowingly or not, by the plan to the general fund,
286 together with interest from the date of initial payment to the date
287 of repayment to the fund, provided that the rate of interest shall
288 be the greater of: (a) the highest average rate of return on any
289 investment option offered under the plan during the period
290 between the date of initial payment and the date of repayment,
291 or (b) the prime lending rate for financial institutions in the
292 commonwealth over said period, as determined by the commis293 sioner of banks, and the payment of any such amount shall be
294 an obligation enforceable in an action of contract by any
295 participant, the committee or any member thereof, or the attorney
296 general.
297
(3) The amounts payable for marketing, counseling and
298 accounting services, whether such amounts are paid as
299 reimbursements to the general fund for services provided directly
300 by employees of the committee, as reimbursements to the general
301 fund for such services provided by any other state agencies
302 pursuant to a memorandum of understanding with the committee,
303 or for services provided by a private provider, shall be subject to
304 the following conditions:
305
(a) the statement of account issued to each participant shall
indicate the amount of such payments, both on a per participant
107 basis and as a percentage of the total assets of the plan;
W8
(b) the amounts so paid shall not exceed reasonable and
109 customary charges for such services, as determined by the
310 committee pursuant to an annual survey of such services
Ml conducted by an independent auditor. A copy of such annual
U survey shall be made available to any participant upon request,
313 and shall be a public record for all purposes as defined by clause
314 Twenty-sixth of section seven of chapter four.
U
(c) in determining whether to provide such services directly,
}\6 pursuant to a memorandum of understanding with any other state
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317 agencies, or through a contractual relationship with a private
318 provider, the committee shall determine the most cost effective
319 means of providing such services, consistent with the best interests
320 of the plan participants. The committee shall make such deter321 mination only after a request for information or proposals from
322 agencies of the commonwealth and from private providers, and
323 shall review any such determination no less frequently than
324 triennially.
325
(4) An employee may defer compensation so long as such

326 deferral is in accordance with the Code.
327
(5) Such deferred compensation program shall be in addition
328 to and not a part of the retirement program or pension system
329 as provided under said chapter thirty-two and any other benefit
330 program provided by law for such employee. Any compensation
331 deferred under such a plan shall continue to be included as regular
332 compensation, as defined in section one of said chapter thirty-two,
333 for the purpose of computing the retirement and pension benefits
334 earned by any such employee, but any compensation so deferred
335 shall not be included in the computation of any taxes withheld
336 on behalf of any such employee.
337
(6) Any contract entered into between the committee and any
338 provider shall require that ail records, accounts, or other
339 documents pertaining to the services provided to the plan shall
340 be available to the committee on request. Except to the extent
341 necessary to protect the confidentiality of individual participant
342 accounts or the integrity of any ongoing procurement process, all
343 records, reports, audits, contracts and bid documents produced
344 by or submitted to the committee shall be public records as defined
345 by clauses Twenty-sixth of section seven of chapter four.
SECTION 5. Section 51 of chapter 30 of the General Laws,
2 as so appearing, is hereby amended by adding the following
3 sentence; —For the purposes of this section, section fifty-two and
4 said section twenty-two of said chapter seven, “state department,
5 office or commission” shall include, without limitation, the state

6 treasurer, the state auditor, the state secretary, the attorney
7 general, the governor, or the lieutenant governor, hereinafter “the
8 constitutional officers,” or any agency, board, bureau.
9 department, division, section, office or commission within the
10 office or under the control of any constitutional officer.
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SECTION 6. Any funds unobligated on the effective date of
this act which represent interest earned on amounts held by any
financial custodial institution shall be used for the purpose of
defraying the expenses of the plan or shall be credited to the
participants in the plan as of said effective date, provided that the
amount to be credited to each participant shall be determined
according to the ratio which the total of the participant’s deferrals
as of said effective date bears to the total of such deferrals for
all current participants as of said effective date.

SECTION 7. The provisions of this act shall be construed in
1
all
respects to conform to the requirements of the Internal
2
3 Revenue Code of the United States.

SECTIONS. Notwithstanding the provisions of section thirty1
B of chapter twenty-nine of the General Laws, inserted by
eight
-2
3 section three of this act, in the initial appointment of members
4 of the deferred compensation committee pursuant to said section
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thirty-eight B, the treasurer’s appointee experienced in investments or financial management shall serve for a term of twelve
months, the governor’s appointee shall serve for a term of twentyfour months, one of the elected representatives of state plan
participants shall serve for a term of thirty months, the other
elected representative of state plan participants shall serve for a
term of thirty-six months, and the representative of political
subdivision participants shall serve for a term of forty-two
months.
Said committee shall meet from time to time, but no less
frequently than every other month, and shall oversee the day to
day operation of the deferred compensation program. The
members of said committee shall serve without compensation, but
shall be reimbursed for reasonable expenses necessarily incurred
in the performance of their duties. The state treasurer shall furnish
such staff as may be required to carry on the work of the deferred
compensation committee.

SECTION 9. This act shall take effect on April first, nineteen
and ninety-four.
hundred
2
1

This Document Has Been Printed On 100% Recycled

Paper,

