
HOUSE No. 1795
By Mr. DiMasi of Boston, petition of Salvatore F. DiMasi for legis-

lation to further regulate warranties on motor vehicles. Commerce and
Labor,

In the Year One Thousand Nine Hundred and Ninety-Four,

An Act relative to motor vehicle warranties.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section of seven Nof chapter ninety of the
2 General Laws is hereby repealed.
3 Section 7N. Notwithstanding any disclaimer of warranty, a
4 motor vehicle contract of sale between a private seller as defined
5 by section seven N'A and a buyer may be voided by the buyer if
6 the motor vehicle fails to pass, within seven days from the date of
7 such sale, the safety or combined safety and emissions inspection
8 at an inspection station licensed pursuant to section seven W; pro-
-9 vided, that the defects which are the reasons for the failure to

10 issue a certificate of inspection were not caused by the abusive or
11 negligent operation of the motor vehicle or by damage resulting
12 from an accident or collision occurring after the date of the sale;
13 and provided, further, that the cost of repairs necessary to permit
14 the issuance of a certificate of inspection exceeds ten per cent of
15 the purchase price of the motor vehicle.
16 In order to void a motor vehicle sale under this section the
17 buyer shall, within fourteen days from the date of sale, notify said
18 private seller of his intention to do so, deliver the motor vehicle to
19 said private seller, provide said private seller with a written state-
-20 ment signed by an authorized agent of such inspection station stat-
-21 ing the reasons why the motor vehicle failed to pass the safety or
22 combined safety and emissions inspection and an estimate of the
23 cost of necessary repairs. The buyer shall be entitled to a refund
24 of his purchase price unless the buyer and said private seller agree

)t Commontoealtf) of 4Ma*«atlju<ctf«



2 [JanuaryHOUSE No. 1795

25 in writing that said private seller may make the necessary repairs
26 at his own cost and expense within a reasonable period of time
27 thereafter. This section shall apply only to motor vehicles pur-
-28 chased for the immediate personal or family use of the buyer.

1 SECTION 2, Said Chapter 90 of the General Laws is hereby
2 amended by striking out section 7N14, as appearing in the 1992
3 Official Edition, and inserting in place thereof the following
4 section:
5 Section 7NV4. (1)(A) For the purposes of this section the follow-
-6 ing words shall, unless the context indicates otherwise, have the
7 following meanings;—
8 “Business day”, Monday to Friday, inclusive except for state or
9 federal holidays.

10 “Consumer”, a buyer, other than for purposes of resale, of a
11 motor vehicle, any person to whom such motor vehicle is trans-

-12 ferred during the period of any express or statutory warranty
13 under this section applicable to such motor vehicle, and any other
14 person entitled by the terms of such warranty to enforce its
15 obligation.
16 “Dealer” or “motor vehicle dealer”, any person engaged in the
17 business of selling, offering for sale, or negotiating the retail sale
18 of used motor vehicles or selling motor vehicles as broker or
19 agent for another, including the officers, agents and employees of
20 such person and any combination or association of dealers, but not

21 including a bank or other financial institution, a business selling a
22 used motor vehicle to an employee of that business, or a lessor
23 selling a leased vehicle by or to that vehicle’s lessee or to an
24 employee of the lessee. A person shall be deemed to be engaged
25 in the business of selling, offering for sale, or negotiating the
26 retail sale of used motor vehicles or selling as broker tor another,
27 if such person has sold, offered for sale or negotiated the retail
28 sale of more than three used motor vehicles in the preceding
29 twelve months.
30 “Defect”, means any defect in the design, construction or per-
-31 formance of a motor vehicle produced by a manufacturer which
32 the manufacturer has reason to believe may occur or exist in a
33 substantial number of vehicles produced by the manufacturer and
34 which (a) creates an unreasonable risk of accident, death or injury;
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35 (b) substantially impairs the operation or performance of the
36 vehicle; or (c) substantially impairs the value of the vehicle.
37 “Implied warranty”, an implied warranty of merchantability
38 and fitness for a particular purpose arising under sections 2-314
39 and 2-315 of chapter one hundred and six (as modified by the
40 Magnuson-Moss Act) in connection with the sale by a dealer of a
41 used vehicle.
42 “Motor vehicle” or “vehicle”, any motor vehicle as defined in
43 section one, sold or replaced by a dealer or manufacturer, except
44 that it shall not include auto homes, vehicles built primarily for
45 off-road use, motorcycles or any vehicle used primarily for busi-
-46 ness purposes.
47 “Purchase price”, the price stated on the contract for the pur-
-48 chase of a motor vehicle, including the value of a trade-in
49 allowance, the value of any trade-in overallowance stated in the
50 contract and any selling dealer installed accessories.
51 “Private seller”, any person who is not a dealer and who offers
52 to sell or sells a used motor vehicle.
53 “Repurchase price”, the purchase price, as defined above, less:
54 (a) any cash award that was made by the dealer in an attempt to
55 resolve the dispute and was accepted by the consumer, (b) twenty-
-56 eight cents for each mile the vehicle was operated between its sale
57 and the dealer’s repurchase, other than miles the vehicle was oper-
-58 ated during repair attempts; and (c) the amount of any overal-
-59 lowance on a trade-in vehicle if the amount of the overallowance
60 and the actual cash value of the trade-in vehicle are separately
61 stated and identified as such on the copy of the motor vehicle pur-
-62 chase contract or bill of sale or other document given to the con-
-63 sumer prior to or at the time of sale; plus any payments towards
64 the one hundred dollar repair deductible.
65 “Service contract”, a contract in writing for any period of time
66 or any specific mileage to refund, repair, replace, or maintain a
67 used vehicle and provided at an extra charge beyond the price of
68 the used vehicle, provided that such contract is not regulated in
69 the commonwealth as the business of insurance.
70 “Used motor vehicle” or “used vehicle”, any motor vehicle as
71 defined in section one driven more than the limited use necessary
72 in moving or road testing a new vehicle prior to delivery to a con-
-73 sumer, including a demonstrator vehicle and sold or replaced by a
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dealer or manufacturer, except that for the purposes of section
seven NVi, it shall not include auto homes, vehicles built primarily
for off road use, motorcycles, or any vehicle used primarily for
business purposes.

74
75
76
77

“Warranty”, any undertaking in writing, in connection with the
sale by a dealer of a used vehicle, to refund, repair, replace, main-
tain or take other action with respect to such used vehicle and pro-
vided at no extra charge beyond the price of the used vehicle.

78
79
80
81

“You”, any dealer, or any agent or employee of a dealer, except
where the term appears on the window form required by the para-
graph (a) of clause (B) of subsection (5).

82
83
84

(B) General duties of a used vehicle dealer.85
(a) A used motor vehicle dealer, when that dealer sells or offers

for sale a used motor vehicle in or affecting commerce as com-
merce shall not:

86
87
88

(1) misrepresent the mechanical condition of a used motor
vehicle;

89
90

(2) misrepresent the terms of any warranty offered in connec-
tion with the sale of a used motor vehicle; and

91
92

(3) represent that a used motor vehicle is sold with a warranty
when the vehicle is sold without any warranty.

93
94

(b) A used motor vehicle dealer, when that dealer sells or offers
for sale a used vehicle in or affecting commerce as commerce
shall:

95
96
97
98 (1) disclose, prior to sale, that a used motor vehicle is sold

without any warranty; and99
(2) make available, prior to sale, the terms of any written

express warranty offered in connection with the sale of a used
motor vehicle.

100
101
102

(2)(A)(i) No dealer, except for a “as is” sale as provided by this
section, shall sell a used motor vehicle to a consumer in the com-
monwealth without giving the consumer an express written war-
ranty which shall at a minimum apply for the following terms;

103
104
105
106

(i) If the used motor vehicle, at the time of sale, has been oper-
ated thirty-six thousand miles or less, the warranty shall be at
minimum sixty days or two thousand miles, whichever occurs
first. Said sixty day or two thousand mile warranty is in addition
to any right the consumer may have under section seven N’/z.

107
108
109
110
11l
112 (ii) If the used motor vehicle, at the time of sale, has been oper-
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113 ated more than thirty-six thousand miles, the warranty shall be at
114 minimum thirty days or one thousand two hundred and fifty miles,
115 whichever first occur. Said thirty day or one thousand mile
116 warranty is in addition to any right the consumer may have under
117 section seven NVi.
118 (2)(B)(i) The express written warranty shall require the dealer
119 or his agent to repair or, at the election of the dealer, reimburse
120 the consumer for the reasonable cost of repairing the failure of a
121 covered part. Covered parts shall at least include the following
122 items:
123 (a) Engine. All lubricated parts, water pump, fuel pump, mani-
-124 folds, engine block, cylinder heads, rotary engine housings and
125 flywheel;
126 (b) Transmission. The transmission case, internal parts, and the
127 torque converter;
128 (c) Drive axle. Front and rear drive axle housings and internal
129 parts axle shafts, propeller shafts and universal joints;
130 (d) Brakes. Master cylinder, vacuum assist booster, wheel
131 cylinders, hydraulic lines and fittings, and disc brakes calipers;
132 (e) Radiator;
133 (f) Steering. The steering gear housing and all internal parts,
134 power steering pump, valve body, piston and rack;
135 (g) Alternator, generator, starter, ignition system, excluding the
136 battery.

137 (ii) Such repair or reimbursement shall be made by the dealer
138 notwithstanding the fact that the warranty period has expired, pro-
-139 vided the consumer notifies the dealer of the failure of a covered
140 part within the specified warranty period.
141 (iii) The written express warranty may contain additional lan-
-142 guage excluding coverage:
143 (a) for a failure of a covered part caused by a lack of customary
144 maintenance;
145 (b) for a failure of a covered part caused by collision, abuse,
146 negligence, theft, vandalism, fire, or other casualty and damage
147 from the environment, for example, windstorm, lightning, road
148 hazards, etc.;
149 (c) if the odometer has been stopped or altered such that the
150 vehicle’s actual mileage cannot be readily determined or if any
151 covered part has been altered such that a covered part was thereby
152 caused to fail;
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153 (d) for maintenance services and the parts used in connection
with such services such as seals, gaskets, oil or grease unless
required in connection with the repair of a covered part;

154
155
156 (e) for a motor tuneup;
157 (f) for a failure resulting from racing or other competition;
158 (g) for a failure caused by towing a trailer or another unless the

used motor vehicle is equipped for this as recommended by the
manufacturer;

159
160

(h) if the used motor vehicle is used to carry passengers for
hire;

161
162
163 (i) if the used motor vehicle is rented to someone else;

(j) for repair of valves and or rings to correct low compression
and or oil consumption which are considered normal wear;

164
165
166 (k) to the extent otherwise permitted by law, for property dam-

age arising or allegedly arising out of the failure of a covered part;
and

167
168
169 (1) to the extent otherwise permitted by law, for loss of the use

of the used motor vehicle, loss of time, inconvenience, commer-
cial loss or consequential damages.

170
171
172 The terms of the seller’s warranty shall be tolled for any period

of time the used motor vehicle is out of service by reason of repair
under the manufacturer’s warranty.

173
174

(C) The warranty periods established by this section shall be
tolled during any period in which the used motor vehicle is out of
service as a result of any repair attempt pursuant to any warranty
created by this section. The applicable warranty period shall be
extended thirty days from the date of completion of any repair
required by this section as to the defect repaired if the warranty
would otherwise have expired during such period.

175
176
177
178
179
180
181
182 (3) (A) A dealer may repair, within the meaning of this section,

either by performing the repair himself or by arranging and mak-
ing payment for prompt repair by another.

183
184

(i) A consumer shall return a vehicle for repair under this sec-
tion by presenting it to the dealer no later than five business'days
after the expiration of the applicable warranty period and inform-
ing him of the defect. Said return period shall be tolled during any
time period in which the consumer has notified the dealer of the
defect but cannot reasonable present the vehicle to the dealer. The
dealer shall immediately accept return of a vehicle when it is so

185
186
187
188
189
190
151
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192 presented. Said used motor vehicle shall be deemed out of service
193 commencing the day it is so presented, notwithstanding any
194 dealer’s failure to accept its return on said day.
195 Upon return of the used motor vehicle to the consumer after
196 repair, the dealer shall provide the consumer with a warranty
197 repair receipt describing (a) the defect complained of, (b) the
198 work performed in an attempt to correct such defect and the iden-
-199 tity of the repairer if it is not the dealer, and (c) the parts replaced
200 in performing such work. For the dealer to toll the ten business
201 day period as provided in clause (ii) of this paragraph said dealer
202 shall attach to each such warranty repair receipt copies of such
203 order forms, invoices, receipts or other evidence of a parts order
204 and its receipt to evidence his compliance with this paragraph.
205 (ii) If the dealer fails to repair the same defect within three
206 attempts, or if the used motor vehicle is out of service for more
207 than a cumulative total of ten business days after the consumer
208 has returned it to the dealer for repair of the same, then the dealer
209 shall accept return of the vehicle from the consumer and refund
210 the full repurchase price, less a reasonable allowance for use. A
211 reasonable allowance for use shall be fifteen cents for each mile
212 the used motor vehicle has been operated between its sale and the
213 dealer’s repurchase .

214 A consumer shall have the option of retaining the use of any
215 vehicle returned under the provisions of this section until such
216 time as said consumer has been tendered a full refund. The use of
217 any vehicle retained by a consumer after its return to a manufac-
-218 turer under the provisions of this section, shall, in instances in
219 which a refund is tendered, be reflected in the above-mentioned
220 reasonable allowance for use.
221 A used motor vehicle shall not be considered out of service for
222 purposes of the ten business-day period described hereinabove for
223 any day in which a part necessary to repair a defect complained of
224 is not in the dealer’s possession; provided, however, that the deal-
-225 er has ordered the part by reasonable means on the same day on
226 which he knew or should have known that the part was necessary,
227 except that in no event shall a part’s unavailability operate to toll
228 the ten business-day period for more than twenty-one days. The
229 applicable warranty period shall be extended by the number of
230 days a part is unavailable.
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(iii) All dealers shall submit to state-certified, used car arbitra-
tion, if such arbitration is requested by the consumer, asserting his
or her right to a repurchase under this section, within six months
from the date of original delivery to such consumer of a used
motor vehicle. State-certified, used car arbitration shall be
performed by a professional arbitrator with a motor vehicle
mechanical background or arbitration firm with arbitrators with
motor vehicle mechanical backgrounds appointed by the secretary
of consumer affairs and business regulation and operating in
accordance with the regulations promulgated pursuant to this
section, and shall result in a written finding of whether the motor
vehicle in dispute meets the standards set forth by this section for
vehicles that are required to be repurchased. Said finding shall be
issued within forty-five days of receipt by said secretary of a
request by a consumer for state-certified arbitration under this
section. Said secretary shall promulgate rules and regulations gov-
erning the proceedings of state-certified, used car arbitration
which shall promote their fairness and efficiency. Such rules and
regulations shall include, but not be limited to, a requirement of
the personal objectivity of each such arbitrator, and the protec-
tion of the right of each party to present its case and to be in
attendance during any presentation made by the other party.

231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252

If a motor vehicle is found by state-certified, used car arbitra-
tion to have met the standards set forth by this section for vehicles
required to be repurchased, and if the dealer who sold said motor
vehicle is found to have failed to provide said refund as required,
such dealer shall, within twenty-one days from the issuance of
such finding, deliver such refund, including the incidental and
other costs set forth in the definition of “repurchase price” or
appeal the finding in a district or superior court. No such appeal
by a dealer shall be heard unless the petition for such appeal is
filed with the clerk of the district or superior court within twenty-
one days of issuance of the finding of the state-certified arbitra-
tion and is accompanied by a bond in a principal sum equal to the
money award made by the state-certified arbitrator plus five hun-
dred dollars for anticipated attorneys’ fees, secured by cash or its
equivalent, payable to the consumer.

253
254
255
256
257
258
259
260
261
262
263
264
265
266
267

The liability of the surety of any bond filed pursuant to this sec-
tion shall be limited to the indemnification of the consumer in the

268
269
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action. Such bond shall not limit or impair any right of recovery
otherwise available pursuant to law, nor shall the amount of the
bond be relevant in determining the amount of recovery to which
the consumer shall be entitled.

270
271
272
273

The parties shall have all rights of appeals as in other cases274
In addition to any other rights and remedies, any consumer dis-

satisfied with any finding of state-certified, used car arbitration
shall have the right to file a claim pursuant to chapter ninety-
three A.

275
276
277
278

In addition to any other recovery, any prevailing party shall be
awarded attorneys’ fees and costs.

279
280

Whoever, within twenty-one days of any finding in favor of the
consumer of the state-certified, used car arbitration, fails to appeal
such finding and does not deliver a refund shall be punished by a
fine of fifty dollars per day until the delivery of such refund. Said
fine shall not exceed five hundred dollars for each such violation.
The amount of said fine shall begin to accumulate on the twenty-
second day following the arbitration decision. If eighty-one days
has elapsed from the issuance of a finding in favor of the con-
sumer of the state-certified, used car arbitration, and no appeal has
been taken and no award delivered and no fine paid, the attorney
general shall initiate proceedings against dealer for failure to pay
said fine. The proceedings initiated pursuant to the provisions of
this section shall be commenced in superior court department of
the trial court.

281
282
283
284
285
286
287
288
289
290
291
292
293
294
295 The provisions of the preceding paragraph shall not apply to a

motor vehicle dealer licensed pursuant to section fifty-nine of
chapter one hundred and forty; provided, the dealer is covered by
a bond required by sections fifty-nine through fifty-nine E, inclu-
sive of chapter one hundred and forty. If said motor vehicle dealer
within twenty-one days of any finding in favor of the consumer of
the state-certified, used car arbitration, fails to appeal such finding
and does not deliver a refund the bond shall pay the amount of the
refund.

296
297
298
299
300
301
302
303
304 In addition to the remedies hereinbefore provided, the attorney

general may bring an action on behalf of the commonwealth to
restrain further violation of this section, to enforce any provision,
and for such other relief as may be appropriate.

305
306
307
308 (iv) At any time within the applicable warranty period and after
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a consumer has complained of a defect, notwithstanding any
objection from the consumer, the dealer shall have the option of
repurchasing a used vehicle and refunding the full repurchase
price, less a reasonable allowance for use. A reasonable allowance
for use shall be twenty-eight cents for each mile the used motor
vehicle had been operated between its sale and the dealer’s
repurchase.

309
310
311
312
313
314
315
316 (v) If the dealer is required to or elects to repurchase a vehicle

under the terms of this section, the consumer and dealer shall
cooperate with each other to execute all necessary documents in
order to clear the title of any encumbrances on the repurchased
vehicle.

317
318
319
320
321 (B) It shall be an affirmative defense to any claim under this

section that an alleged defect (i) is not covered by the warranty,
(ii) is the result of owner negligence, abuse, damage caused by
accident, vandalism, or, an attempt to repair the vehicle by a per-
son other than the dealer, the dealer’s designee, or the manufactur-
er’s representative under clause (ii) of paragraph (A) of subsection
(2), (iii) is the result of any attempt by the consumer to modify the
vehicle, (iv) was covered or warranted under an express warranty
issued by the manufacturer of such used motor vehicle, that such
warranty issued by the manufacturer of such used motor vehicle
was in effect during the warranty period established by this sec-
tion, so long as the conditions in said clause (ii) of said paragraph
(A) of said subsection (2) are met.

322
323
324
325
326
ill
328
329
330
331
332
333

(4) Clear and conspicuous notice of the warranties created by
this section shall be given to the consumer in writing at the time
the consumer purchases a used motor vehicle from the dealer.
Failure to provide such notice shall toll the warranty periods
under this section until such notice is given.

334
335
336
337
338

(5)(A) The secretary of consumer affairs and business regula-
tion shall promulgate rules and regulations to implement the
notice provisions of this section. Said rules and regulations shall
include the establishment of wording, format, placement, and dis-
tribution of all notices specified in this section. In her discretion,
and in order to facilitate ease of understanding by consumers, said
secretary may consolidate the notices required by this section and
any other notices pertaining to the purchase of motor vehicles;
provided, however, that such consolidation does not render the

339
340
341
342
343
344
345
346
347



111994] HOUSE No. 1795

348 notices inconsistent with any of the provisions of this section or
349 any other law. Each notice required by this section shall describe
350 the procedures available to redress violations of this section. Said
351 secretary shall promulgate a Spanish Buyers Guide form making
352 modifications to the statutory form contained in this section and
353 which is consistent with Federal Trade Commission’s Used Car
354 Rule contained in 16 CFR 455.4 and this statute; and shall write to
355 and obtain from the Federal Trade Commission a disclosure form
356 exemption from their Used Car Rule contained in 16 CFR 455, as
357 provided in 16 CFR 455.6.
358 (B) Consumer sales window form.
359 (i) General Duty. Before you offer a used vehicle for sale to a
360 consumer, you must prepare, fill in as applicable and display on
361 that vehicle a “Buyers Guide” as required by this Rule.
362 (1) Use a side window to display the form so both sides of the
363 form can be read, with the title “Buyers Guide” facing to the out-
-364 side. You may remove a form temporarily from the window dur-
-365 ing any test drive, but you must return it as soon as the test drive
366 is over.
367 (2) The capitalization, punctuation and wording of all items,
368 headings and text on the form must be exactly as required by this
369 Rule. The entire form must be printed in 100% black ink on a
370 white stock no smaller than 11 inches high by 714 inches wide in
371 the type styles, sizes and format indicated.
372 When filling out the form, follow the directions in (b) through
373 (e) of this clause (B) and clause (D).
374 (b) Warranties (1) No Implied Warranty “As Is’VNo
375 Warranty, (i) If you offer the vehicle without any implied warran-
-376 ty, i.e., “as is,” mark the box provided. If you first offer the vehi-
-377 cle “as is” but then sell it with a warranty, cross out the “As Is
378 No Warranty” disclosure, and fill in the warranty terms in accor-
-379 dance with terms in accordance with paragraph (b)(2) of this sub-
-380 section.
381 (2) Full/Limited Warranty. If you offer the vehicle with a war-
-382 ranty, briefly describe the warranty terms in the space provided.
383 This description must include the following warranty information:
384 (i) Whether the warranty offered is “Full” or “Limited.” A
385 “Full” warranty is defined by the Federal Minimum Standards for
386 Warranty set forth in section 104 of the Magnuson-Moss Warranty
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Act, 15 U.S.C. 2304 (1975). The Magnuson-Moss Warranty Act
does not apply to vehicles manufactured before July 4, 1975.
Therefore, if you choose not to designate “Full” or “Limited” for
such cars, cross out both designations, leaving only “Warranty”.
Mark the box next to the appropriate designation.

387
388
389
390
391

(ii) Which of the specific systems are covered (for example,
“engine, transmission, differential”). You cannot use shorthand,
such as “drive train” or “power train” for covered systems.

392
393
394

(iii) The duration (for example, “30 days or 1,000 miles,
whichever occurs first”).

395
396

(iv) The percentage of the repair cost paid by you (for example,
“The dealer will pay 100% of the labor and 100% of the parts.”)

397
398

(v) If the vehicle is still under the manufacturer’s original war-
ranty, you may add the following paragraph below the
“Full/Limited Warranty” disclosure:

399
400
401

MANUFACTURER’S WARRANTY STILL APPLIES. The
manufacturer’s original warranty has not expired on the vehicle.
Consult the manufacturer’s warranty booklet for details as to war-
ranty coverage, service location, etc. If, following negotiations,
you and the buyer agree to changes in the warranty coverage,
mark the changes on the form, as appropriate. If you first offer the
vehicle with a warranty, but then sell it without one, cross out the
offered warranty and mark either the “As Is No Warranty” box
or the “Implied Warranties Only” box, as appropriate.

402
403
404
405
406
407
408
409
410

(3) Service contracts. If you make a service'contract (other than
a contract that is regulated in the commonwealth as the business
of insurance) available on the vehicle, you must add the following
heading and paragraph below the “Full/Limited Warranty” disclo-
sure and mark the box provided.

411
412
413
414
415

I I Service Contract416
A service contact is available at an extra charge on this vehicle.

If you buy a service contract within 90 days of the time of sale.
State law “implied warranties” may give you additional rights.

417
418
419

Use the following Spanish translation language for the “Service
Contract” disclosure required by the paragraph above: CON-
TRATO DE SERVICIO. Este vehiculo tiene disponible un contra-
to de servicio a un precio adicional. Pida los detalles en cuanto a
cobertura, deducible, precio y exclusiones. Si adquirere usted un
contrato de servicio dentro de los 90 dias del momento de la

420
421
422
423
424
425
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venta, las “garantias implicitas” de acuerdo a la ley del estado
pueden concederle derechos adicionales.

426
427

(c) Name and Address. Put the name and address of your deal-
ership in the space provided. If you do not have a dealership, use
the name and address of your place of business (for example, your
service station) or your own name and home address.

428
429
430
431

(d) Make, Model, Model Year, YIN. Put the vehicle’s name (for
example, “Chevrolet”), model (for example, “Vega”), model year,
and Vehicle Identification Number (VIN) in the spaces provided.
You may write the dealer stock number in the space provided or
you may leave this space blank.

432
433
434
435
436

(e) Complaints. In the space provided, put the name and tele-
phone number of the person who should be contacted if any com-
plaints arise after sale.

437
438
439

(C) Window form440
(a) Form given to buyer. Give the buyer of a used vehicle sold

by you the window form displayed under clause (B) containing all
of the disclosures required by the Rule and reflecting the warranty
coverage agreed upon. If you prefer, you may give the buyer a
copy of the original, so long as that copy accurately reflects all of
the disclosures required by the Rule and the warranty coverage
agreed upon.

441
442
443
444
445
446
447

(b) Incorporated into contract. The information on the final ver-
sion of the window form is incorporated into the contract of sale
for each used vehicle you sell to a consumer. Information on the
window form overrides any contrary provisions in the contract of
sale. To inform the consumer of these facts, included the follow-
ing language conspicuously in each consumer contract of sale;

448
449
450
451
452
453
454 The information you see on the window form for this vehicle is

part of this contract. Information on the window form overrides
any contrary provisions in the contract of sale.

455
456
457 (D) Contrary statements
458 You may not make any statements, oral or written, or take other

actions which alter or contradict the disclosures required by claus-
es (B) and (C) of subsection (5). You may negotiate over warranty
coverage, as provided in paragraph (b) of clauses (B), as long as
the final warranty terms are identified in the contract of sale and
summarized on the copy of the window form you give to the
buyer.

459
460
461
462
463
464
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(E) Spanish language sales.465
If you conduct a sale in Spanish, the window form required by

clause (A) and the contract disclosures required by clause (C)
must be in that language. You may display on a vehicle both an
English language window form and a Spanish language translation
of that form. Use the following translation and layout for Spanish
language sales;

466
467
468
469
470
471

(6) A dealer’s failure to comply with any of the provisions of
this section shall constitute an unfair and deceptive act under the
provisions of chapter ninety-three A.

472
473
474

(8) A private seller shall clearly disclose to any prospective
buyer, including a motor vehicle dealer, in writing before the sale
is completed, all defects the private seller knows of which impair
the used motor vehicle’s safety or substantially impair its use,
including but not limited to the fact that the motor vehicle has a
salvage title, or knowing its engine or electrical parts have been
submerged in water, or knowing that it has been used as a police
car, a taxicab, a rental vehicle by a motor vehicle rental agency, or
a leased vehicle which has been leased to any corporation, indi-
vidual or entity, other than a motor vehicle rental company.
Failure to so disclose known defects shall entitle the buyer,
including a motor vehicle dealer within thirty days after the sale,
to rescind the sale and be entitled to return of all monies paid to
the private seller less a reasonable amount for use as defined in
clause (iv) of paragraph (A) subsection (3). In any subsequent
action by said buyer under this section, if the court finds that the
settlement offer was unreasonable in light of the circumstances or
that the private seller has otherwise failed to comply with the
requirements of this subsection, in addition to damages, it shall
award said buyer reasonable attorneys’ fees and costs; if the court
finds that said buyer’s action was frivolous or not in good faith, it
shall award the private seller reasonable attorneys’ fees and costs.
It shall be an affirmative defense in any such action that an
alleged defect does not impair the vehicle’s safety, or substantially
impair its use or that it is the result of the buyer’s negligence,
abuse, damage caused by accident, vandalism or attempt to modi-
fy the vehicle.
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502 (9) This section shall preempt and nullify any implied war-

ranties created by law after the effective date of this amendment.503
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Nothing in this section shall be construed in any way to limit the
enforceability of any implied warranties created by law prior to
the effective date of this act, any rights created prior to the effec-
tive date of this amendment by section seven N or seven NVz, or
chapter ninety-three A or any rules and regulations promulgated
pursuant thereto, or express warranties given by a dealer in con-
nection with the sale of a used motor vehicle, or any other rights
or remedies available to consumers under applicable law.

504
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(10) If a consumer is eligible for relief under the provisions of
section seven N‘/z, to have repairs effected or other relief provided
under the provisions of an express warranty covering such used
motor vehicle issued by the manufacturer of such used motor
vehicle, said consumer shall make reasonable effort in accordance
with the terms and conditions thereof to obtain such relief or
repairs before seeking enforcement of rights under this section. If
the consumer, notwithstanding his eligibility to do so, is unable to
enforce rights under said section seven NVz or under such express
warranty and the dealer provides such relief or, in accordance with
the provisions of this section, repurchases such used motor vehi-
cle, the dealer shall be subrogated to the rights of such consumer
against such manufacturer under the provisions of said section
seven NLz, such express warranty and otherwise in accordance
with applicable law, and may enforce the same in his name in the
superior court or district court department. Such manufacturer
shall hold the dealer harmless from and against all damages, lia-
bilities, losses and reasonable expenses of suit, including reason-
able attorneys’ fees arising out of or incurred by the dealer by its
compliance with the provisions of this section if such manu-
facturer, having been notified in writing by the dealer that such
rights have been asserted by a consumer, fails to resolve the same
at its own expense in or within seven business days.
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531
532
533
534
535
536 (13) Any action brought pursuant to this section shall be com-

menced within six months of the date of original delivery of the
used motor vehicle to the consumer.

537
538

1 SECTION 3. The fifth paragraph of clause five of section
2 seven N and one-half of said chapter ninety is hereby repealed.

1 SECTION 4. Chapter 106 of the General Laws is hereby
2 amended by striking out section 2-316, as appearing in the 1992
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3 Official Edition, and inserting in place thereof the following
4 section:
5 106; Section 2-316. Exclusion or Modification of Warranties.
6 (1) Words or conduct relevant to the creation of an express war-
-7 ranty and words or conduct tending to negate or limit warranty
8 shall be construed wherever reasonable as consistent with each
9 other; but subject to the provisions of this Article on parol or

10 extrinsic evidence (section 2 202) negation or limitation is
11 inoperative to the extent that such construction is unreasonable.
12 (2) Subject to subsection (3), to exclude or modify the implied
13 warranty of merchantability or any part of it the language must
14 mention merchantability and in case of a writing must be conspic-
-15 uous and to exclude or modify any implied warranty of fitness the
16 exclusion must be by a writing and conspicuous. Language to
17 exclude all implied warranties of fitness is sufficient if it states,
18 for example, that “There are no warranties which extend beyond
19 the description on the face hereof.”
20 (3) Notwithstanding subsection (2)
21 (a) unless the circumstances indicate otherwise, all implied
22 warranties are excluded by expressions like “as is”, “with all
23 faults” or other language which in common understanding calls
24 the buyer’s attention to the exclusion of warranties and makes
25 plain that there is no implied warranty; and,
26 (b) when the buyer before entering into the contract has exam-
-27 ined the goods or the sample or model as fully "as he desired or has
28 refused to examine the goods there is no implied warranty with
29 regard to defects which an examination ought in the circumstances
30 to have revealed to him; and
31 (c) an implied warranty can also be excluded or modified by
32 course of dealing or course of performance or usage of trade.
33 (4) Remedies for breach of warranty can be limited in accor-
-34 dance with the provisions of this Article on liquidation or limita-
-35 tion of damages and on contractual modification of remedy (sec-
-36 tions 2 718 and 2 719).

37 (5) The implied warranties of merchantability and fitness shall
38 not be applicable to a contract for the sale of human blood, blood
39 plasma or other human tissue or organs from a blood bank or
40 reservoir of such other tissues or organs. Such blood, blood plas-
-41 ma or tissue or organs shall not for the purposes of this Article be
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42 considered commodities subject to sale or barter, but shall be con-
-43 sidered as medical services.
44 (6) The implied warranties of merchantability and fitness for a
45 particular purpose shall not be applicable to contracts for the sale
46 of used motor vehicles, as defined in section of one of chapter
47 ninety including a rebuilt used motor vehicle which was previous-
-48 ly declared a total loss by an insurance company or with a salvage
49 title and used motor vehicles sold only for scrap or parts (title
50 documents surrendered to the registry of motor vehicles and a sal-
-51 vage certificate issued), by motor vehicle dealers licensed pur-
-52 suant to section fifty-nine of chapter one hundred and forty.

1 SECTION 4. Said chapter 106 of the General Laws is hereby
2 amended by striking out section 2-316A, as so appearing, and
3 inserting in place thereof the following section:
4 106: Section 2 —316 A. Limitation of Exclusion or
5 Modification of Warranties.
6 Section 2 —316 A. The provisions of section 2 316 shall not
7 apply to sales of consumer goods, services or both.
8 Any language, oral or written, used by a seller or manufacturer
9 of consumer goods and services, which attempts to exclude or

10 modify any implied warranties of merchantability and fitness for a
11 particular purpose or to exclude or modify the consumer’s reme-
-12 dies for breach of those warranties, shall be unenforceable.
13 Any language, oral or written, used by a manufacturer of con-
-14 sumer goods, which attempts to limit or modify a consumer’s
15 remedies for breach of such manufacturer’s express warranties,
16 shall be unenforceable, unless such manufacturer maintains facili-
-17 ties within the commonwealth sufficient to provide reasonable and
18 expeditious performance of the warranty obligations.
19 The provisions of this section may not be disclaimed or waived
20 by agreement; provided, however, for the provisions of this sec-
-21 tion shall not apply to used motor vehicles as defined by section
22 one of chapter ninety, including a rebuilt used motor vehicle
23 which was previously declared a total loss by an insurance compa-
-24 ny or a salvage title and used motor vehicles sold only for scrap or
25 parts (title documents surrendered and a salvage certificate
26 issued), sold by motor vehicle dealers licensed pursuant to section
27 fifty-nine of chapter one hundred and forty.
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SECTION 5. Said chapter 90D is hereby amended by striking
2 out section 16, as appearing in the 1992 Official Edition, and
3 inserting in place thereof the following section: —
4 Section 16. (a) If a dealer buys a vehicle and holds it for resale
5 and procures the certificate of title from the owner or the lienhold-
-6 er after delivery to him of the vehicle, he need not send the certifi-
-7 cate to the registrar but, upon transferring the vehicle to another
8 person other than by the creation of a security interest, shall
9 promptly execute the assignment and warranty of title by a dealer,

10 showing the names and addressees of the transferee and of any
11 lienholder holding a security interest created or reserved at the
12 time of the resale and the date of his security agreement, in the
13 agreement, in the spaces provided therefor on the certificate or as
14 the registrar prescribes, and mail or deliver the certificate to the
15 registrar or transferee with the transferee’s application for a new
16 certificate.
17 (b) Every dealer shall maintain for five years a record, in such
18 form, containing such information, entered at such time, in such
19 language and located at such location, as the registrar shall pre-

-20 scribe by regulation of every motor vehicle purchased, sold or
21 exchanged by him, or received by him for the purpose of sale or
22 exchange, which shall be open to inspection by the registrar, his
23 agents or by any police officer during reasonable business hours.
24 In promulgating the record keeping regulation, the registrar
25 should give due consideration to the record keeping requirements
26 contained in section sixty-two of chapter one hundred and forty.

1 SECTION 6. Chapter 140 of the General Laws is hereby
2 amended by striking out the last sentence of section 57, as appear-
-3 ing in the 1992 Official Edition.
4 [[All sales of second-hand motor vehicles or part thereof made
5 by any person referred to in this section shall be reported weekly
6 to the registrar of motor vehicles on such forms as may be pre-
-7 scribed by him.]]

1 SECTION 7. Said chapter 140 is hereby amended by striking
2 out section 58, as so appearing, and inserting in place thereof the
3 following two sections;
4 Section 58. Licenses granted under section fifty-nine shall be
5 classified as follows:



191994] HOUSE No. 1795

6 Class I. Any person who is a recognized agent of a motor vehi-
-7 cle manufacturer or a seller of motor vehicles made by such man-
-8 ufacturer whose authority to sell the same is created by a written
9 contract with such manufacturer or with some person authorized

10 in writing by such manufacturer to enter into such contract, and
11 whose principal business is the sale of new motor vehicles, the
12 purchase and sale of second hand motor vehicles being incidental
13 or secondary thereto, may be granted an agent’s or a seller’s
14 license; provided, that with respect to second hand motor vehicles
15 purchased for the purpose of sale or exchange and not taken in
16 trade for new motor vehicles, such dealer shall be subject to all
17 provisions of this chapter and of rules and regulation made in
18 accordance therewith applicable to holders of licenses of class 2.
19 Class 2. Any person whose principal business is the buying or
20 selling of second hand motor vehicles may be granted a used
21 motor vehicle dealer’s license.
22 Class 3. Any person whose principal business is the buying of
23 second hand motor vehicles for the purpose of remodeling, taking
24 apart or rebuilding and selling the same, or the buying or selling
25 of parts of second hand motor vehicles or tires, or the assembling
26 of second hand motor vehicle parts may be granted a motor vehi-
-27 cle junk license.
28 A class 1, class 2 or class 3 dealer shall maintain or demon-
-29 strate access to repair facilities sufficient to enable such dealer to
30 satisfy the warranty repair obligations imposed by section seven
31 Nl4 of chapter ninety; provided, however, this paragraph shall not
32 apply to a motorcycle motor vehicle dealer. Said dealer shall
33 remain liable for all warranty repairs made and other obligations
34 imposed by said section seven N‘A of said chapter ninety. Such
35 repair facilities must be located in an enclosed structure with an
36 interior work space with a length which exceeds the length of the
37 longest motor vehicle subject to repair by at least ten feet and a
38 width which exceeds the width of the widest motor vehicle subject
39 to repair by at least five feet. Such repair facility shall possess and
40 maintain in proper working condition such tools and equipment
41 necessary for the adequate repair and maintenance of a motor
42 vehicle.
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1 SECTION 8. Said chapter one hundred and forty is hereby
2 amended by striking out section fifty-nine, as so appearing, and
3 inserting in place thereof the following paragraph:
4 Section 59. The police commissioner in Boston and the licens-
-5 ing authorities in other cities and towns may grant licenses under
6 this section which shall expire on January first following the date
7 of issue unless sooner revoked. The fees for the licenses shall be
8 fixed by the licensing board of officer, but in no event shall any
9 such fee be greater than one hundred dollars. Application for

10 license shall be made in such form as shall be approved by the
11 registrar of motor vehicles, in sections fifty-nine to sixty-six,
12 inclusive, called the registrar, and if the applicant has not held a
13 license in the year prior to such application, such application shall
14 be made in duplicate, which duplicate shall be filed with the regis-
-15 trar. No such license shall be granted unless the licensing board or
16 officer is satisfied from an investigation of the facts stated in the
17 application and any other information which they may require of
18 the applicant, that he is a proper person to engage in the business
19 specified in section fifty-eight in the classifications for which he
20 has applied, that said business is or will be his principal business,
21 and that he has available a place of business suitable for the pur-
-22 pose, including a business office, display area or lot, and an exte-
-23 rior sign. The license shall specify all the premises to be occupied
24 by the licensee for the purpose of carrying on the licensed busi-
-25 ness. Permits for a change of situation of the licensed premises or
26 for additions thereto may be granted at any time by the licensing
27 board or officer in writing, a copy of which shall be attached to
28 the license. Cities and towns by ordinance or by-law may regulate
29 the situation of the premises of licensees within class 3as defined
30 in section fifty-eight, and all licenses and permits issued hereun-
-31 der to persons within said class 3 shall be subject to the provisions
32 of ordinances and by-laws which are hereby authorized to be
33 made. No original license or permit shall be issued hereunder to a
34 person within said class 3 until after a hearing, of which seven
35 days’ notice shall have been given to the owners of the property
36 abutting on the premises where such license or permit is proposed
37 to be exercised. Except in the city of Boston, the licensing board
38 or officer may, in its discretion, waive the annual hearing for
39 renewal of a class 3 license. All licenses granted under this sec-
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40 tion shall be revoked by the licensing board or officer if it
41 appears, after hearing, that the licensee is not complying with sec-
-42 tions fifty-seven to sixty-nine, inclusive, or the rules and regula-
-43 tions made thereunder; and no new license shall be granted to
44 such person thereafter, not to any person for use on the same
45 premises, without approval of the registrar. The hearing may be
46 dispensed with if the registrar notifies the licensing board or offi-
-47 cer that a licensee is not so complying. In each case where such
48 license is revoked, the licensing board or officer shall forthwith
49 notify the registrar of such revocation. Any person aggrieved by
50 any action of the licensing board or officer refusing to grant, or
51 revoking a license for any cause may, within ten days after such
52 action, appeal therefrom to any justice of the superior court in the
53 county in which the premises sought to be occupied under the
54 license or permit applied for are located. The justice shall, after
55 such notice to the parties as he deems reasonable, give a summary
56 hearing on such appeal, and shall have jurisdiction in equity to
57 review all questions of fact or law and may affirm or reverse the
58 decision of the board or officer and may make any appropriate
59 decree. The parties shall have all rights of appeal as in other cases.
60 The licensing authorities shall distribute a copy of sections
61 fifty-four A through sixty-nine, inclusive, and sections seven Nl4
62 and seven N’/i of chapter ninety to each dealer licensed every time
63 a license is granted or renewed.

1 SECTION 9. Said chapter 140 is hereby amended by inserting
2 at the end of section 59A, as so appearing, the following five
3 sections:
4 Section 598. Bond Required. Every motor vehicle dealer,
5 except a motorcycle motor vehicle dealer, licensed pursuant to
6 section fifty-nine shall provide a bond or equivalent proof of
7 financial responsibility in accordance with this section and sec-
-8 tions fifty-nine C through fifty-nine F, inclusive, to secure the
9 dealer’s obligation to purchasers who suffer loss by reason of pur-

-10 chase from the dealer of a stolen motor vehicle, title to which is
11 thereby rendered defective or to consumers pursuant to the used
12 car arbitration process whenever a dealer has not paid an arbitra-
-13 tion award within the required twenty one days.
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14 Section 59C. Filing of Bond. Said dealers shall be required to
15 file a bond or equivalent proof of financial responsibility in accor-
-16 dance with sections fifty-nine B through fifty-nine F, inclusive,
17 with the city or town licensing authority upon initial license appli-
-18 cation and upon each renewal license application and with the reg-
-19 istry of motor vehicles upon the initial application for dealer
20 plates and upon each renewal application for dealer plates pur-
-21 suant to section five of chapter ninety.
22 Section 59D. Amount of Bond Required. I. Except as provided
23 in section fifty-nine E, each said dealer shall be required to file
24 annually bonds in the following amounts, dependent on the length
25 of time said dealer has done business under the same name in the
26 community:
27 (a) less than one year $20,000
28 (b) one year or more, but less than two years $15,000
29 (c) two years or more $lO,OOO
30 11. A separate bond shall be required for each different name
31 under which the dealer conducts his business and for each com-
-32 munity in which the dealer has a place of business in the amounts
33 required paragraph I. Past business experience, prior to Janu-
-34 ary 1, 1994, shall be taken into account in determination of the
35 amount of the bond required.
36 111. Any dealer which is covered by an association bond as pro-
-37 vided in section fifty-nine E shall only be covered under one name
38 in one community, A dealer covered under section fifty-nine E
39 who has a place of business in more than one community shall file
40 a separate bond as provided in this section for each separate corn-
-41 munity in which he operates.
42 Section 59E. Dealers Association Bond. Any association which
43 includes motor vehicle dealers and is approved by the registrar of
44 motor vehicles may file a bond or equivalent proof of financial
45 responsibility in the amount of one hundred thousand dollars, and
46 under the terms and conditions acceptable to the registrar of motor
47 vehicles. Any dealer who is a member of such approved associa-
-48 tion shall be covered by such bond as provided in section fifty-
-49 nine D. The association shall immediately notify the city or town
50 licensing authority and the registrar of any dealer who has been
51 covered under the association bond who ceases to be a member of
52 the association.
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53 Section 59F. Penalty. Any dealer, except a motorcycle motor
54 vehicle dealer, failing to post a bond in accordance with the provi-
-55 sions of sections fifty-nine B through fifty-nine F, inclusive, shall
56 be guilty of a misdemeanor. Each day of noncompliance will con-
-57 stitute a separate offense. The registrar of motor vehicles may sus-
-58 pend or revoke any bonded dealer appointment for dealers for
59 whom bonds are required under section fifty-nine E or dealer
60 plates after hearing and for just cause.
61 Section 59E. Dealers Association Bond. Any association which
62 includes motor vehicle dealers and is approved by the registrar of
63 motor vehicles may file a bond or equivalent proof of financial
64 responsibility in the amount of one hundred thousand dollars, and
65 under the terms and conditions acceptable to the registrar of motor
66 vehicles. Any dealer who is a member of such approved associa-
-67 tion shall be covered by such bond as provided in section fifty-
-68 nine D. The association shall immediately notify the city or town
69 licensing authority and the registrar of any dealer who has been
70 covered under the association bond who ceases to be a member of
71 the association.
72 Section 59G. Dealers Continuing Education Requirement.
73 Either the person, or an officer or general manager of the business
74 granted or holding one or more class 1, class 2 or class 3 dealer’s
75 license shall during the first calendar year period of the date of
76 original issue of the licenses satisfactorily complete courses or
77 programs of instruction or attend seminars of any association,
78 which includes motor vehicle dealers and is approved by the reg-
-79 istrar of motor vehicles, equivalent to a minimum of two hours of
80 instruction. Either the person, or an officer or general manager of
81 the business granted or holding one or more class 1, class 2 or
82 class 3 dealer’s licenses, who has complied with the preceding
83 sentence, shall each calendar year period satisfactorily complete
84 such courses or programs of instruction or attend seminars equiva-
-85 lent to a minimum of two hours of instruction. The courses or pro-
-86 grams of instruction or seminars successfully completed which
87 shall be deemed to meet continuing educational requirements are:
88 (1) Any part of the Massachusetts Independent Automobile
89 Dealers Association, Massachusetts Motorcycle Business
90 Association, Massachusetts State Automobile Dealers
91 Association, Massachusetts Automobile Recycler Association
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92 courses or programs or seminars concerning state or federal laws
93 or regulations affecting class 1, class 2 or class 3 motor vehicle
94 dealers totaling two hours during the calendar year.
95 Section 59H. Education Certificate Filing. Any said person,
96 officer or general manager subject to section fifty-nine G shall
97 furnish the licensing authority upon renewal with written certifi-
98 cation on a Massachusetts Independent Automobile Dealers
99 Association, Massachusetts Motorcycle Business Association,

100 Massachusetts State Automobile Dealers Association,
101 Massachusetts Automobile Recycler Association or other
102 approved association’s form as to the courses, programs or semi-
103 nars of instruction taken and successfully completed by such per-
104 son. Any used car dealer failing to meet the requirements imposed
105 upon him by this section and who has not been granted an exten-
106 sion of time within which to comply pursuant to the preceding
107 sentence, or who has submitted to the licensing authority a false
108 or fraudulent certificate of compliance therewith shall, after a
109 hearing thereon, which hearing may be waived by said used car
110 dealer, be subjected to the suspension of all used car dealer licens-
111 es issued until such time as such person shall have demonstrated
112 to the satisfaction of the commissioner that he has complied with
113 all of the requirements of this paragraph and all other laws applic-
114 able to such licensing.

SECTION 10. Section sixty-one of said chapter one hundred
and forty is hereby repealed.

1
2

SECTION 11. Said chapter 140 is hereby further amended by
striking out section 62, as so appearing, and inserting in place
thereof the following section:

1
9

3
Section 62. Every dealer licensee shall maintain for five years a

record in such form, containing such information, entered at such
time, in such language and located at such location, as the regis-
trar shall prescribe by regulation of every motor vehicle or part
purchased, sold or exchanged, or received by him for the purpose
of sale or exchange. In promulgating said regulation, the registrar
should give due consideration to the record keeping requirements
contained in clause (b) of section sixteen of chapter ninety D.

4
5
6
7
8

9
10
11
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1 SECTION 13. This act shall take effect on August first, nine-
-2 teen hundred and ninety-four; provided, however, the provisions
3 of this law which provide for the secretary of consumer affairs
4 and business regulation with regulation making authority shall
5 take effect upon passage, such regulations shall become effective
6 on the effective date of this act.

1 SECTION 12. Section sixty-four of said chapter one hundred
2 and forty is hereby repealed.








