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By Mr. Bosley of North Adams, petition of Daniel E. Bosley
relative to further regulating the procurement of services by the
Commonwealth. Public Service.
®ljf Commontoealttj of iHa**act)u*ett*
In the Year One Thousand Nine Hundred and Ninety-Four,

An Act

further

regulating

the procurement of services

by

the

COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:
SECTION 1. Section forty-two of chapter twenty-three Aof
1
2 the General Laws, as appearing in the 1988 Official Edition, is
3 hereby amended in line 5 by inserting after the word “inclusive”
and subdivision (b) of section twenty-nine A
5 of chapter twenty-nine.

4 the following:

—,

SECTION 2. The first paragraph of section three of chapter
1
2 twenty-nine of the General Laws, as most recently amended by
3 section seven of chapter 488 of the Acts of 1986, is hereby amended
4 by striking out the second sentence and inserting in place thereof
5 the following sentence:
Every such officer shall also submit to
6 the budget director a statement showing in detail the number of
7 permanent, temporary, and part-time positions authorized and
8 the number of full-time equivalent workers paid pursuant to a
9 contract for services subject to sections twenty-nine A through
10 twenty-nine R, displayed by object code, for the state agency in
11 his charge and the volume of work performed in the latest
12 complete fiscal year, and justifying his request for permanent,
13 temporary and part-time positions and said full-time equivalent
14 workers in the ensuing fiscal year in relation to the volume of work
15 expected to be performed by the state agency.
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SECTION 3. Section six of chapter twenty-nine of the General
most recently amended by section ten of said chapter
488, is hereby further amended by striking out the last sentence
and inserting in place thereof the following sentence:
The
operating budget shall indicate the number of positions proposed
to be authorized for and the number of full-time equivalent
workers to be paid pursuant to a contract for services subject to
sections twenty-nine A through twenty-nine R, displayed by
object code, by each state agency or such other public
instrumentality for the ensuing fiscal year, the number of positions
and such full-time equivalent workers for each state agency in the
current and ensuing fiscal year and such other information as may
be held to explain the anticipated results of the proposed
expenditure.

Laws, as

SECTION 4. Chapter twenty-nine of the General Laws is
hereby amended by striking out sections twenty-nine A and
twenty-nine B and inserting in place thereof the following sections:
Section 29A. (a) Except to the extent provided in subsection (c) of this section, the procurement of all services for every
agency, board, bureau, department, division, section, office or
commission of the executive branch of the commonwealth
including without limitation the executive offices created by
chapters six A and seven and the board of regents and the institutions of the system of higher education established under
chapter fifteen A shall be undertaken in conformity with this
section and sections twenty-nine B through twenty-nine R,
inclusive, and sections twenty-nine T and twenty-nine U.
(b) The commissioner shall promulgate regulations for the
implementation of this section and sections twenty-nine B through
twenty-nine R, inclusive, and may include in such regulations such
provisions as he deems necessary, consistent with said sections,
to increase public confidence in procedures followed in the
commonwealth’s procurements, to ensure the fair and equitable
treatment of all persons who offer to provide services to the
commonwealth, to provide increased economy in procurement
activities, to maximize to the fullest extent practicable the
purchasing value of public funds, to foster effective broad-based
competition within the free enterprise system, and to provide
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safeguards for the maintenance of a procurement system of quality
and integrity.
The commissioner shall make provision, in such regulations,
for the conduct of informal hearings to resolve complaints arising
under said sections, provided that such informal hearings shall
not be deemed adjudicatory proceedings for purposes of
chapter thirty A; the use of standard forms; and procedures to
effect the purposes of sections thirty-nine to forty-four, inclusive,
of chapter twenty-three A, of executive order two hundred and
twenty-seven, executive order two hundred and thirty-seven, and
of chapter four hundred thirty-four of the acts of nineteen hundred
and seventy-six.
The commissioner shall make provision in such regulations to
require that for each executive agency at least five percent of the
total dollar value of contracts for services let by such agency in
each fiscal year shall be let to minority business enterprises. The
commissioner may require the letting of such greater percentage
of the total dollar value of contracts to minority business
enterprises as is consistent with the provisions of said executive
order two hundred and thirty-seven. For the purposes of this
section and sections twenty-nine B through twenty-nine R,
inclusive, “minority business enterprise” as defined under
section forty of said chapter twenty-three A shall include
contractors who are individuals.
Each executive secretariat and each executive agency shall
develop a minority business enterprise procurement plan, with the
assistance of the state office of minority business administration
established under said section forty of said chapter twenty-three A.
Each secretariat and each such agency shall designate a highly
placed individual who shall report directly to the secretary or
agency head, as applicable, and who shall be responsible for
coordinating the implementation and development of said plan
within the secretariat or agency, as applicable. Each such
secretariat plan shall be subject to the approval of the commissioner, and shall be included as part of the secretariat’s annual
budget request. Each secretary and agency head shall be responsible for enforcing and ensuring compliance with the applicable
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Each such plan shall include such provisions as the commissioner shall require, including the means by which the agency or
secretariat will meet its responsibilities hereunder. Each such plan
shall require that for each contractor with contracts in excess of
fifty thousand dollars, the contractor shall submit to the procuring
agency an affirmative action plan governing the contractor’s
employment objectives and its purchase of supplies, equipment
and services from minority business enterprises.
The commissioner shall investigate any allegation or occurrence
of non-compliance with any applicable minority business
enterprise procurement plan. If the commissioner determines after
an investigation and hearing that any secretariat or executive
agency is in non-compliance with any such plan, the commissioner
is empowered to and shall take any action deemed appropriate
to ensure compliance, including, without limitation, placing
restrictions on the expenditure of any funds by the non-complying
agency or secretariat.
The commissioner shall appoint a special assistant who shall
be responsible, on behalf of the commissioner, for evaluating the
performance of the agencies and secretariats of the executive
branch with regard to minority business enterprise procurements,
including the total number of minority business enterprises
certified as such by the state office of minority business assistance,
and the total dollar amount of services procured from minority
business enterprises by each executive agency and secretariat, and
the percentage of all expenditures for services represented by such
dollar amounts, together with such other information as the
commissioner shall deem appropriate.
The commissioner shall annually, on or before the first
Wednesday in September, file a report of the results of such
evaluation for the then prior fiscal year, including a comparison
with the results of such evaluations for the two fiscal years
preceding the then prior fiscal year, with the governor, the state
office of minority business administration, the Massachusetts
commission against discrimination established under section fiftysix of chapter six, and with the clerks of the house of representatives and the senate. Said clerks shall forward copies of said
reports to the joint committee on public service, the joint
committee on state administration, and the joint committee on
post audit and oversight.
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Nothing herein shall be deemed to permit or require the
procurement of any lesser amount of services from minority
business enterprises than would otherwise be permitted or
required by any executive agency or secretariat.
The commissioner shall include in such regulations, after
consultation with the personnel administrator, a schedule of the
rates of compensation for services procured from any individual
with whom the commonwealth contracts for services and shall
provide for the prior approval by said administrator of the rate
for any such service for which no rate has previously been
established by such regulations, provided that such rates shall be
consistent with the methodology and economic assumptions
employed in the state classification and pay plan established under
section forty-five of chapter thirty, except where a different rate
approved by the personnel administrator has been established
after a competitive procurement process conducted in accordance
with the provisions of sections twenty-nine F, twenty-nine G. or
twenty-nine H. or where a rate is established pursuant to
section thirty-two of chapter six A.
The commissioner may by regulation establish procedures for
prequalifying persons to submit offers for certain contracts or
types of contracts.
A copy of the regulations promulgated by the commissioner of
administration pursuant to this section and at the time being in
force shall, upon payment of a fee set by the commissioner
pursuant to the provisions of section three B of chapter seven.
be delivered or mailed to any person on request, and the commissioner shall annually give public notice bv advertisement in the
goods and services bulletin published by the secretary of state
inviting such requests. Such regulations shall be open to public
inspection in the department of personnel administration.
Where a procurement involves the expenditure ot federal assistance or contract funds, the provisions of sections twenty-nine B
through twenty-nine R. inclusive, shall not apply to the extent that
such provisions prevent compliance with mandatory provisions
of federal law and regulations.
(c) The provisions of subsections (a) and (b) and sections
twenty-nine A through twenty-nine Q, inclusive, shall not apply
to;
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142
(i) a contract subject to the provisions of section thirty-nine M
143 of chapter thirty or sections forty-four A through forty-four J,
144 inclusive, of chapter one hundred forty-nine;
145
(ii) the procurement of services from any agency, board,
146 bureau, department, division, section, office, or commission of the
147 federal government, the commonwealth, or any of its political
148 subdivisions;
149
(iii) services for which the dollar amount of the fee is set by

150

statute;

151
152
153
154
155
156
157
158
159
160
161
162
163
164

(iv) the advertising of required notices; or
(v) contracts with individuals for the purpose of providing
educational, research, or work-study, so called, services in an insti-

tution of higher education.
The provisions of sections twenty-nine E, twenty-nine F,
twenty-nine G, and twenty-nine H shall not apply to contracts
which are subject to the jurisdiction of the designer selection board
pursuant to section thirty-eight C of chapter seven.
Section 298. In sections twenty-nine A through twenty-nine R,
inclusive, and in sections twenty-nine T and twenty-nine U;
(a) “Bid” means a written offer to provide a service at a stated
price submitted in response to an invitation for bids.
(b) “Contract” means all types of agreement for the
procurement of services, regardless of what the parties may call

165 the agreement.
166
(c) “Contractor” means a person having a contract with the
167 commonwealth, as a non-employee of the commonwealth.
(d) “Employment agreement” means any agreement between
168
169 the Commonwealth and any person for any services rendered as
170 a permanent or temporary employee of the commonwealth
171 serving in an authorized permanent or temporary position and
172 payable out of the subsidiary account “0l”in the expenditure code
173 manual established under section twenty-seven.
174
(e) “Grant agreement” means an agreement between an agency,
175 board, bureau, department, division, section, office, or commis176 sion of the commonwealth and an individual or nonprofit entity
177 the purpose of which is to carry out a public purpose of support
178 or stimulation instead of procuring services for the benefit or use
179 of the agency, board, bureau, department, division, section, office,
180 or commission, or clients thereof.
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(f) “Invitation for Bids" means the documents utilized for the
soliciting of bids, including documents attached or incorporated
by reference.
(g) "Minor Informalities” means minor deviations, insignificant mistakes, and matters of form rather than substance of the
bid or proposal which can be waived or corrected without
prejudice to other offerors, potential offerors, or the commonwealth.
(h) “Person” means any natural person, business, partnership,
corporation, union, committee, club, or other organization, entity
or group of individuals.
(i) “Procurement” means buying, purchasing, or otherwise
acquiring a service, and all functions that pertain to the obtaining
of a service, including description of requirements, selection and
solicitation of sources, preparation and award of contract, and
all phases of contract administration.
(j) “Procurement Officer” means an individual duly authorized
pursuant to law to procure a service for an agency, board, bureau,
department, division, section, office, or commission of the
commonwealth, including an individual duly delegated to take
any action in connection with a procurement, and further
including any member of a board, committee, commission, or
other body who participates in a procurement.
(k) “Proposal” means a written offer to provide a service
submitted in response to a request for proposals.
(1) “Purchase Description” means the words used in a
solicitation to describe the services to be procured, including
specifications attached to or incorporated by reference into the
solicitation.
(m) “Request for Proposals” means the documents utilized for
soliciting proposals, including documents attached or incorporated by reference.
(n) “Responsible Bidder or Offeror” means a person who has
been determined by the procurement officer to have the capability
to perform fully the contract requirements, and the integrity and
reliability which assures good faith performance.
(o) “Responsive Bidder or Offeror” means a person who has
submitted a bid or proposal which conforms in all respects to the
invitation for bids or request for proposals.
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220
(p) “Services” means the furnishing of labor, time, or effort by
221 a contractor, not involving the furnishing of supplies other than
777
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designs, specifications, compilations or similar work
product. This term shall not include employment agreements,
collective bargaining agreements, or grant agreements.
(q) “Supplies” means all tangible property, other than real
property, including equipment and materials, and further
including services incidental to the delivery, conveyance and
installation of such property.
(r) “Government of South Africa” means any public or quasipublic entity operating within the Republic of South Africa,
including, but not limited to, municipal, provincial, national, or
other governmental bodies, including all departments and
agencies of such bodies, public utilities, public facilities, or any
national corporation in which the Republic of South Africa has
a financial interest or operational responsibilities and including
Bantustans or so-called “independent” Homelands;
(s) “Government of Namibia” (also known as “South-West
Africa”) means any public or quasi-public entity operating within
Namibia, including, but not limited to, municipal, provincial,
national or other governmental bodies, public utilities, public
facilities, or any national corporation in which the public sector
of Namibia has a financial interest or operational responsibilities;
(t) “Comparable low bid or offer” means a responsive and
responsible bid or offer the price of which is no more than 10%
greater than the lowest responsive and responsible bid or offer
submitted to the state agency or authority;
(u) “distribution agreement”, an agreement to guarantee a
contract for the supply of goods or a service;
(v) “doing business with South Africa or Namibia” means:
(i) having any operations, leases, franchises, majority-owned
subsidiaries distribution agreements, or any other similar
agreements in South Africa or Namibia, or being the majorityowned subsidiary, licensee or franchise of such a person;
(ii) providing financial services to the government of South
Africa or the government of Namibia, including, providing direct
loans, underwriting government securities, providing any
consulting advice or assistance, providing brokerage services,
acting as a trustee or escrow agent, or otherwise acting as an agent
pursuant to a contractual agreement;
reports,
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(iii) promoting the importation or sale of gold or gold products
260
from
South Africa or Namibia;
261
(iv)
providing any goods or services to the government of South
262
263 Africa or the government of Namibia.
264
(w) “essential”, necessary in order that an agency or authority
265 may perform its mission, there being no substitute, to avoid
266 irreparable harm to agency or authority programs.
(x) “franchise”, authorization by a person to sell his or her
267
268 products.
269
(y) “license", permission granted by a person to another, or to
270 the government of South Africa or Namibia, to exercise a certain
271 privilege or to carry on a particular business.
(z) “majority-owned subsidiary”, acompany that is at least 51%
272
273 owned by another company.
274
Section 29C. (a) A contract for the procurement of both
275 supplies subject to the provisions of section twenty-two of
276 chapter seven and of services otherwise subject to the provisions
277 of section twenty-nine A shall be solicited and awarded, based on
278 the total amount of the contract, pursuant to the requirements
279 of section twenty-two of chapter seven
280
(b) No contractor, and no employee, subcontractor, or agency
281 of a contractor, shall direct activities of or give orders to any
282 temporary or permanent employee of the commonwealth
283
(c) No contracted service shall be procured unless the procuring
284 officer shall have first determined in writing that such
285 procurement would be more advantageous to the interests of the
286 commonwealth than would be the provision of such services
287
287 through the use of existing state employees or state employee
288 positions, or through the addition of new state emplovee
289 positions.
290
290
Contractors shall not be used as substitutes for state positions,
291 nor shall the unavailability of authorized state positions be a
292 permissible reason for the contracting of services hereunder.
293
293
(d) No contract with an individual compensated on the basis
294 of a periodic rate shall provide for or permit compensation for
295 any period during which the contractor does not actually perform
296 services for the commonwealth pursuant to the contr
297
(e) No contract shall provide for any individual, other than an
2*A individual paid from proceeds of a bond issue authorized prior
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299

to March 12, 1974, or an individual who is blind and who is
300 employed by the division of the blind, to be included in any
301 program of group insurance established pursuant to
302 chapter thirty-two A. No contract shall provide for the inclusion
303 of any individual in the state employees’ retirement system
304 established pursuant to chapter thirty-two, unless such contract
305
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is a continuation or renewal, without interruption of a contract
in effect on March 11, 1974, under which such individual was
included in said system.
(0 No contract with an organization for the provision of social,
rehabilitative, health or special education services shall be used
to procure any goods or services not required in the direct provision by the contractor of social, rehabilitative, health or special
education services to populations being served by the contracting
agency, office, department, board, commission or institution.
(g) No contractor shall charge the commonwealth for the
services of any person whose primary responsibility is directly or
indirectly persuading the employees of said contractor to support
or oppose unionization, nor shall the commonwealth expend any
funds for the services of such person.
Section 29D. (a) The procurement officer shall maintain a file
on each contract and shall include in such file a copy of all written
documents required by sections twenty-nine A through twentynine R, inclusive. Written documents required by said sections
shall be retained for at least six years from the date of final
payment under the contract. Except as provided by
section twenty-nine G(d), the records shall be open to public
inspection.
(b) The file on a contract shall include, but not be limited to
(I) a request therefor on a form prescribed by the commissioner
specifically setting forth the need for such services, the object code
for such services in the expenditure code manual, the reasons why
such services could not be provided by employees of the
commonwealth, the period of time for which the services are to
be engaged or the scope of work to be done, and such other information as shall be required to establish the maximum limit of the
commonwealth’s obligation for the services; (2) if the request
required by clause (1) pertains to one or more contractors not
specifically identified in such request, a form prescribed by the
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commissioner identifying the contractor, the period of time for
which the contractor’s services are to be engaged or the scope of
work to be done, and the maximum limit of the commonwealth’s
obligation to the contractor; (3) for any procurement in the
amount of five thousand dollars or more, a written contract
specifically setting forth the duties and responsibilities of the
contractor, the procedures by which the contracting agency,
board, bureau, department, division, section, or commission shall
monitor the contractor’s performance, and the specific measures
to be taken if the contractor does not fully and satisfactorily
perform said duties and responsibilities; (4) a resume or like
statement setting forth the qualifications of the contractor as they
relate to the terms of the contract; (5) a disclosure statement
setting forth any other income derived by the contractor from the
commonwealth or any of its political subdivisions; (6) a
statement setting forth the names and addresses of all persons with
any interest in the said contract; (7) the written determinations
required under clause (c) of section twenty-nine C and, if applicable, the written determination required under paragraph (e) of
section twenty-nine O; and (8) all required documents related to
the solicitation and award of the contract.
(c) No state agency within any of the executive offices
established by chapters six A and seven shall award, amend,
extend, or renew a contract without the prior written approval
of such contract, amendment, extension, or renewal by the
secretary having charge of such executive office, and by the
commissioner. No such agency shall submit to the comptroller,
nor shall the comptroller accept for filing from such agency, the
forms required by clauses (1) and (2) of subsection (b) unless
such forms have been approved by the secretary having charge
of such agency, and by the commissioner.
(d) No payment shall be made to any contractor for any
services rendered provided prior to the date upon which the forms
required by clauses (1), (2) and (7) of subsection (b) have been
filed with the comptroller, with the exception that payment may
be made for social, rehabilitative, health or special education
services rendered no earlier than fifteen days prior to said date,
375 upon approval by the commissioner of a written request submitted
376 by the contracting agency and approved by the secretariat in
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charge of said agency. The comptroller shall not accept said forms
for filing unless the procurement officer files therewith a copy of
each document required by clauses (3) through (7), inclusive, of
subsection (b), or, in lieu thereof, to the extent permitted by regulations promulgated pursuant to section twenty-nine A, a
certification under the penalties of perjury that each such
document is in the contract file, identifying the location and
custodian of the file.
(e) The commissioner shall submit quarterly to the house and
senate committees on ways and means and the house and senate
committees on post audit and oversight a report which identifies
all existing contracts by agency, for all accounts established and
maintained by the comptroller including but not limited to
appropriation accounts for ordinary maintenance, for federal
grants, bond revenue accounts, revolving accounts, retained
revenue accounts, and trust accounts. Said report shall identify
each contract; its date of execution; its term; the date and term
of each renewal or extension; the maximum dollar obligation; the
amount expended under the contract to date; the name of the
contractor; whether the contractor’s primary place of business is
within the commonwealth; the specific service to be performed
by the contractor; and, in the case of a contract specifying units
of service to be performed by one or more individuals, the number
of full-time equivalent workers to be compensated pursuant to the
contract and the rates of compensation.
Section 29E. Subject to the provisions of section twenty-nine I,
a procurement in the amount of less than ten thousand dollars
or any, procurement for the services of expert witnesses for use
in an adjudicatory proceeding or litigation or in anticipation
thereof shall be obtained through the exercise of sound business
practices.
Section 29F. (a) Except as permitted under section twentynine G, section twenty-nine H, section twenty-nine 1,
section twenty-nine P(b), award of a contract in the amount of
ten thousand dollars or more shall conform to the competitive
sealed bidding procedures set forth in this section.
(b) The procurement officer shall issue an invitation for bids
for the procurement contract. The invitation for bids shall include:
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415
(1) the time and date for receipt of bids, the address of the office
416 to which bids are to be delivered, the maximum time for bid
417 acceptance by the commonwealth;
418
(2) the purchase description and all evaluation criteria to be
419 utilized pursuant to paragraph (e); and
(3) all contractual terms and conditions applicable to the
420

421 procurement.
The invitation for bids may incorporate documents by
422
423 reference, provided that the invitation for bids specifies where
424 prospective bidders may obtain the documents. The procurement

425 officer shall make copies of the invitation for bids available to
426 all persons on an equal basis.
427
(c) The procurement officer shall give public notice of the
428 invitation for bids a reasonable time prior to the date for the
429 opening of bids. The notice shall:
430
(1) indicate where, when, and for how long invitations for bids
may
be obtained;
431
(2) describe the service desired, and reserve the right of the
432
433 procurement officer to reject any or all bids:
434
(3) if award of the contract is subject to the approval of any
435 board, committee, commission or other body, so state and identify
436
437
438
439
440
441
442
443
444
J45

446
447
448

449
450
451
452

each such bodv; and
(4) be published at least once, not less than two weeks prior
to the time specified for the receipt of bids, in the goods and
services bulletin or the central register published by the secretary

of state.
(d) The procurement officer shall open the bids publicly in the
presence of one or more witnesses, and said witnesses shall sign
a statement under penalties of perjury listing the names of all
bidders and the amounts of their bids and declaring that said list
is a complete and accurate list of bids opened in the presence of
said witnesses. Such statement, or a certified copv thereof, shall
be filed with the contract.
(e) The procurement officer shall evaluate a bid based solely
on the requirements and criteria set forth in the invitation for bids.
(0 The procurement officer shall unconditionally accept a bid
without alteration or correction, except as provided in this
paragraph. A bidder may correct, modify, or withdraw a bid by
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written notice received in the office designated in the invitation
for bids prior to the time and date set for the bid opening. After
bid opening, a bidder may not change the price or any other provision of the bid in a manner prejudicial to the interests of the
commonwealth or fair competition. The procurement officer shall
waive minor informalities or allow the bidder to correct them. If
a mistake and the intended bid are clearly evident on the face of
document, the procurement officer shall correct the mistake to
reflect the intended correct bid and so notify the bidder in writing,
and the bidder may not withdraw the bid. A bidder may withdraw
a bid if the procurement officer determines that a mistake is clearly
evident on the face of the bid document but the intended correct
bid is not similarly evident. If only one bid is received and such
bid is not responsive, the procurement officer may allow the
bidder additional time, not to exceed two weeks, to modify those
provisions of the bid which are not responsive provided that
bidder shall not increase the price.
(g) The procurement officer shall award the contract to the
lowest responsible and responsive bidder, A contract requiring
payment to the commonwealth of a net monetary amount shall
be awarded to the highest responsible and responsive bidder. The
procurement officer shall award the contract by written notice to
the selected bidder within the time for acceptance specified in the
invitation for bids. The parties may extend the time for acceptance
by mutual agreement.
Section 29G. (a) A procurement officer enter into procurement contracts in the amount of ten thousand dollars or more
utilizing competitive sealed proposals, in accordance with the
provisions of this section. The procurement officer shall not solicit
competitive sealed proposals unless he has determined in writing,
in accordance with standards and procedures set forth in regulations promulgated pursuant to section twenty-nine A, that
selection of the most advantageous offer requires comparative
judgments of factors in addition to price, specifying the reasons
for the determination.
(b) The procurement officer shall solicit proposals through a
request for proposals. The request for proposals shall include:
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(1) the time and date for receipt of proposals, the address of
the office to which the proposals are to be delivered, the maximum

491
492 time for proposal acceptance by the commonwealth;
493
(2) the purchase description, including the minimum
494 requirements which must be met, and all evaluation criteria that
495 will be utilized pursuant to paragraph (e); and
496
(3) all contractual terms and conditions applicable to the
497 procurement, provided that the contract may incorporate by

498 reference a plan submitted by the selected offeror for providing
499 the required services.

500
The request for proposals may incorporate documents by
501 reference, provided that the request for proposals specifies where
502 prospective offerors may obtain the documents. The request for
503 proposals shall provide for the separate submission of price, and
504 shall indicate when and how the offerors shall submit the price.
505 The procurement officer shall make copies of the request for
506 proposals available to all persons on an equal basis.
507
(c) Public notice of the request for proposals shall conform to
508 the procedures set forth in section 29F(c).
509
(d) The procurement officer shall not open the proposals
510 publicly, but shall open them in the presence of one or more
511 witnesses at the time specified in the request for proposals.
512 Notwithstanding the provisions of section seven of chapter four,
513 until the completion of the evaluation, or until the time for
514 acceptance specified in the request for proposals, whichever
515 occurs earlier, the contents of the proposals shall remain
516 confidential and shall not be disclosed to competing offerors. At
517 the opening of proposals the procurement officer shall prepare
518 a register of proposals which shall include the name of each offeror
519 and the number of modifications, if any, received prior to the time
520 and date for the receipt of proposals. The register of proposals
521 shall be open for public inspection. The procurement officer may
522 open the price proposals at a later time, and shall open the price
523 proposals so as to avoid disclosure to the individual or individuals
524 evaluating the proposals on the basis of criteria other than price
525 prior to the time said individuals have made and certified in
526 writing their final evaluation of the proposals on the basis of
527 criteria other than price.
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(e) The procurement officer shall designate the individual or
individuals responsible for the evaluation of the proposals on the
basis of criteria other than price. The designated individuals shall
prepare their evaluations based solely on the criteria set forth in
the request for proposals. The evaluations shall specify in writing:
(1) for each evaluation criterion, a rating of each proposal and
the reasons for the rating;
(2) a composite rating for each proposal, and the reasons for
the rating;
(3) a ranking of the proposals, and the reasons for the ranking;
(4) as to acceptable proposals, revisions, if any, to each

proposed plan for providing the required services which should
be obtained by negotiation prior to awarding the contract to the
offeror of the proposal.
(f) A proposal may be corrected, modified or withdrawn to the

extent provided in section 29F(f).
(g) The procurement officer shall determine the most
advantageous proposal from a responsible and responsive offeror
taking into consideration price and the evaluation criteria set forth
in the request for proposals. The procurement officer shall award
the contract by written notice to the selected offeror within the
time for acceptance specified in the request for proposals. The
parties may extend the time for acceptance by mutual agreement.
The procurement officer may condition an award on successful
negotiation of the revisions specified in the evaluation, and shall
explain in writing the reasons for omitting any such revision from
the contract.
(h) If the procurement officer awards the contract to an offeror
who did not submit the lowest price, the procurement officer shall
explain the reasons for the award in writing, specifying in
reasonable detail the basis for determining that the quality of
services under the contract will not exceed the commonwealth’s
actual needs.
(i) If a contract requiring payment to the commonwealth of a
net monetary sum is awarded to an offeror who did not submit
the highest price, the procurement officer shall explain the reasons
for the award in writing as set forth in paragraph (h).
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Section 29H. (a) A procurement officer may procure in
565
566 accordance with this section contracts in the amount of ten
567 thousand dollars or more limited to the following;
568
(1) the services of physicians, dentists, and lawyers; or
569
(2) the services of any individual, provided that if the services
570 are not within the scope of clause (1) the total cost of the services
571 shall not exceed forty thousand dollars.
572
(b) The procurement officer shall issue a request for proposals
573 stating the specific services desired, the information and
574 qualifications that will be evaluated pursuant to paragraph (e),
575 and the relative importance of particular qualifications.
(c) The procurement officer shall give public notice of the
576
577 request for proposals in the same manner as provided in
578 section 29F(c). If the services may be provided by an individual,
579 the procurement officer shall submit a copy of the notice to the
580 personnel administrator, who shall post the notice for at least two
581 weeks prior to the time specified for the receipt of proposals.
582
(d) The procurement officer may conduct discussions with an
583 offeror who has submitted a proposal to determine the offeror’s
584 qualifications for further consideration. Discussions shall not
585 disclose any information derived from proposals submitted by
586 other offerors.
587
(e) The procurement officer shall evaluate a proposal only on
588 the basis of the evaluation criteria stated in the request for
589 proposals. At a minimum, the evaluation shall take into
590 consideration:
591
(1) if the offeror is not an individual, a plan for performing
592 required services;
(2) ability to perform the service as reflected by technical
593
594 training and education, general experience, specific experience in
providing the required service, and, if the offeror is not an
596 individual, the qualifications and abilities of personnel which the
597 offeror will assign to perform the services;
598
(3) if the offeror is not an individual, the personnel, equipment,
599 and facilities to perform the service currently available or
600 demonstrated to be available to the offeror at the time of
601 contracting; and
602
(4) a record of past performance of similar wo
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(f) The procurement officer shall specify in writing the best
qualified responsible offeror or offerors based on the evaluation
criteria set forth in the request for proposals.
(g) Subject to such rate approval procedures and rates as are
established by law and regulation, including but not limited to
the provisions of section twenty-nine A and of section thirty-two
of chapter six A, the procurement officer shall conduct
negotiations with the selected offeror to determine a fair and
reasonable compensation. If the parties cannot agree upon
compensation, the procurement officer shall formally terminate
negotiations with the selected offeror. If one or more other responsible offerors submitted proposals, the procurement officer shall
conduct negotiations with the other offeror or offerors, in the
order of their respective qualification ranking. The procurement
officer shall award the contract to the responsible offeror then
ranked as best qualified if the procurement officer determines that
the negotiated compensation reflects a fair and reasonable

619
620 amount.
621
Section 291. The commissioner shall, to the maximum extent
622 practicable, arrange to procure through master contracts those
623 services which are needed by more than one agency. The
624 commissioner may designate in writing a department to procure
625 a master contract for use by other state agencies. Such contracts
626 shall be procured on the basis of the procurement officer’s best
627 estimate, in consultation with other department, of the quantities
628 that will be needed by all such agencies during the period of the
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The commissioner shall notify all slate agencies of
services which are available to such agencies through the provisions of a master contract and shall ensure compliance with the
provisions of section twenty-nine N. A procurement officer shall
make no procurement exceeding one hundred dollars unless he
has determined that the service is not available pursuant to the
provisions of a master contract.
Section 29J. Whenever the time required to comply with a
requirement of sections twenty-nine A through twenty-nine R,
inclusive, would constitute a threat to public health, welfare, or
safety such as may arise by reason of floods, epidemics, riots,
equipment failures or such other similar reasons as may be
contract.
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proclaimed by the commissioner in a declaration of emergency,
and the lack of services would seriously threaten the functioning
of state government, the preservation or protection of property,
or the health or safety of any person, a procurement officer may
make an emergency procurement without following that
requirement. An emergency procurement shall be limited to only
those services necessary to meet the emergency and shall conform
to the requirements of said sections to the extent practicable under
the circumstances, and shall in no event exceed thirty days in
duration. The procurement officer shall make a record of each
emergency as soon after the procurement as practicable,
specifying each contractor’s name, the amount and the type of the
contract, a listing of the services provided under the contract, and
the basis for determining the need for an emergency procurement.
The procurement officer shall submit a copy of this record at the
earliest possible time but in no event later than three days after
the execution of any such procurement to the commissioner, the
comptroller, the house and senate committees on ways and means
and the house and senate committees on post audit and oversight,
and to the secretary of state for publication in the goods and
services bulletin.
Section 29K. The procurement officer may cancel an invitation
for bids, a request for proposals, or other solicitation, or may
reject in whole or in part any and all bids or proposals when the
procurement officer determines that cancellation or rejection
serves the best interests of the commonwealth. The procurement
officer shall state in writing the reasons for a cancellation or
rejection.
Section 29L. A person submitting to the commonwealth a bid
or a proposal for the procurement of services shall certify, on the
bid or proposal, the following statement:
The undersigned certifies under penalties of perjury that this
bid/proposal has been made and submitted in good faith and
without collusion or fraud with any other person. As used in this
certification, the word “person” means any natural person,
business, partnership, corporation, union, committee, club, or
other organization, entity, or group of individuals.
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Section 29M. No person shall cause or conspire to cause the
splitting or division of any procurement, specification, invitation
for bids, request for proposals, proposal, solicitation, or quotation
for the purpose of evading a requirement of sections twenty-nine A
through twenty-nine Q, inclusive, provided that this provision
shall not be construed to prohibit a splitting or division for the
purpose or with the effect of procuring supplies pursuant to the
provisions of section twenty-two of chapter seven and procuring
services pursuant to the provisions of sections twenty-nine A
through twenty-nine Q, inclusive.
Section 29N. (a) The fee or price shall be stated in the contract
and in any subsequent amendment thereto as a total dollar
amount. The fee or price shall be based upon either (1) the
completion of one or more tasks or work products specified in
the contract, or (2) the delivery of one or more units of service
defined in the contract. A contract shall not provide for any other
payments or reimbursements to the contractor, with the exception
of fees or reimbursements set by statute. In no event shall the total
or any unit fee or price be stated in the contract as a percentage
of any other amount. If the contract requires the completion of
more than one task or work product, the solicitation may require
offerors to submit, and the contract shall then include, a price for
each such task or work product. If the contract specifies the
delivery of units of service, the solicitation shall define the units,
specify a quantity for each unit, state whether such quantity is
the actual required or an estimate, and require the bidder or
offeror to give unit prices in dollar amounts and a total contract
price.
(b) A contract may provide for equitable adjustments in the
event of changes in the scope of services. The contract price shall
be adjusted, in the event of increases or decreases in the number
of units of service, on the basis of unit prices.
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(c) Subject to the provisions of section twenty-nine D(c), the
715 procurement officer may increase the scope or quantity of services

714

716 specified in a contract provided:
(1) all unit prices shall remain the same or lower;
717
(2) the procurement officer has specified in writing that an
718
increase
is necessary to fulfill the actual needs of the
719
720 commonwealth and is more economical and practical than
721 awarding another contract;
(3) the parties agree to the increase in writing; and
722
(4) the total cost of increasing the contract does not exceed ten
723
per
cent of the original contract price.
724
(d) Amendments to a contract shall be limited to remedying
725
726 incidental defects or improving the work in minor details. Any
727 amendment which would substantially alter the contract,
728 including but not limited to a change in the unit of payment, a
729 change in the basic purpose or type of service, or a change in the
730 identity of the contractor, shall require the procurement of a new
731

contract.
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(e) A person who participates in a contract to study the
feasibility of, identify, or evaluate one or more solutions to the
needs or requirements of an agency, gather additional information, develop and review potential solutions, evaluate the
financial, environmental, legal, or other aspects of solutions.
estimate the degree to which solutions do not fulfill proposed
objectives, or recommend solutions to the agency shall not be
eligible to participate in a contract to perform further services
relating to the solution selected by or on behalf of the agency,
nor shall such services in the nature of a feasibility study be
combined with further services in a single contract. This paragraph shall not apply if the total cost of all contracted services
relating to the study and implementation of the solution does not
exceed twenty-five thousand dollars.
Section 290. (a) The invitation for bids, request for proposals,
or other solicitation shall state the term of the contract, whether
the commonwealth may renew or extend the contract, and the
term and conditions of any such renewal or extension. Except as
otherwise provided in paragraph (e), no contract with a contractor
other than an individual shall have a term exceeding three years,

744
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752 including any renewal or extension. The procuring agency shall
753 retain sole discretion to renew or extend a contract, and no
754 exercise of a renewal or extension shall be subject to agreement
755 or acceptance by the contractor.
756
(b) When the solicitation and resulting contract make provi757 sion for a renewal or extension, the bidder or offeror shall provide
758 prices for the renewal or extension. For purposes of calculating
759 the amount of the contract to determine the applicable
760 procurement procedures, the procurement officer shall include the
761 price of any renewal or extension.
762
(c) The procurement officer shall cancel a contract the term of
763 which exceeds one year if funds are not appropriated or otherwise
764 made available to support continuation of performance in any
765 fiscal year succeeding the first year.
766
(d) The procurement officer shall not renew or extend a
767 contract unless he has determined and certifies in writing, after
768 reasonable investigation of the costs and benefits, that renewal
769 or extension is more advantageous than alternate means of

770 procuring or otherwise providing comparable services.
771
(e) A contract solely for the provision of residential care
772 services for identified persons who have a statutory or other legal
773 entitlement to services may be awarded for a term not to exceed
774 five years, including any renewal or extension. A contract for the
775 supervision or administration of a construction contract or for
776 construction management in connection with a capital facility
11l project or a specified highway improvement or specified transpor778 tation improvement, other than routine maintenance, may be
779 awarded for a terpt, including any renewal or extension, not to
780 exceed the duration of the construction contract, the capital
781 facility project, or the highway or transportation improvement.
782 Prior to entering into any contract subject to the preceding
783 sentence, the procuring officer shall have first determined in
784 writing that the service to be provided is such that it could not
785 be procured through more than one contract consistent with
786 sound business practice and the best interests of the common787 wealth where the effect of procurement through more than one
788 contract would be to permit the completion of the service procured
789 under each such contract within the periods otherwise required
790 under paragraph (a).
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Section 29P. (a) Unless no other manner of description
suffices, and the procurement officer so determines in writing,
setting forth the basis for the determination, all specifications shall
be written in a manner which describes the requirements to be
met without having the effect of exclusively requiring a
proprietary service, or a procurement from a sole source.
(b) A procurement officer may procure without competition
water, gas, electricity, sewer, or local or area telephone service
from a public utility company as defined in section three of
chapter twenty-five if the procurement officer certifies in writing
that only one practicable source exists.
Section 29Q. (a) A contract made in violation of
section twenty-nine A through twenty-nine R, inclusive, or of
sections twenty-nine T or twenty-nine U, shall not be valid, and
the comptroller shall make no payment under that contract.
Minor informalities shall not require invalidation of a contract.
(b) Each person who causes or conspires to cause a contract
to be solicited or awarded in violation of any provision of sections
twenty-nine A through twenty-nine R, inclusive, or regulations
thereunder shall forfeit and pay to the commonwealth a sum of
not more than $2,000 for each violation. In addition the person
shall pay double the amount of damages sustained by the
commonwealth by reason of the violation, together with the costs
of any action. If more than one person participated in the
violation, the damages and costs may be apportioned among

them.
(c) The inspector general shall have authority to institute a civil
action to enforce paragraph (b) if authorized by the attorney
general.
Section 29R. (a) The words and phrases defined in this
section shall have the meanings set forth below whenever they
appear in this section.
“Affiliate”, a person that directly or indirectly controls or has
the power to control a contractor, or that a contractor directly
825 or indirectly controls or has the power to control, or that another
826 person directly or indirectly controls or has the power to control
827 when such third person directly or indirectly controls or has the
828 power to control a contractor.
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“Contractor”, any person that has furnished or seeks to
829
830 furnish supplies or services under a contract with a public agency
831 or with a person under a contract with a public agency.
“Debarment”, an exclusion from public contracting or
832
for a reasonable, specified period of time
subcontracting
833
834 commensurate with the seriousness of the offense.
835
“Deputy commissioner,” the deputy commissioner of the
836 division of capital planning and operations, or his designee within
837 such division.
838
“Public agency”, a department, agency, board, commission,
authority,
activity or instrumentality of the commonwealth, or of
839
840 any political subdivision of the commonwealth, or of two or more
841 subdivisions thereof.
“Person”, any natural person, business, partnership, corpo842
843 ration, union, committee, club, or other organization, entity, or
844 group of individuals.
“Public contract”, a contract for the furnishing of supplies or
845
846 services to any public agency.
847
“Secretary”, the head of an executive office established under
848 chapter six A, or his designee within such executive office, or the
849 secretary of administration.
“Secretary of administration”, the secretary of the executive
850
851 office for administration and finance appointed pursuant to
852 section four of chapter seven, or his designee within the executive
853 office.
“Suspension”, the temporary disqualification of a contractor
854
855 who is suspected upon adequate evidence of engaging or having
856 engaged in conduct which constitutes grounds for debarment.
(b) The secretary of administration shall establish and maintain
857
858 a consolidated list of contractors to whom public contracts shall
859 not be awarded and from whom offers, bids, or proposals shall
860 not be solicited.
861
The list shall show at a minimum the following infor862 mation: (1) the names of those persons debarred or suspended
863 in alphabetical order with appropriate cross reference where more
864 than one name is involved in a single debarment or suspen865 sion; (2) the basis of authority for each debarment or suspension,
866 including the secretary or other official who imposed the
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debarment or suspension; (3) the extent of restrictions
imposed; (4) the termination date of each debarment or
suspension; and (5) in the case of a suspension, the hearing dale,
if and when set, for debarment proceedings.
The secretary of administration shall cause the list to be kept
current by the issuance of notices of additions and deletions. The
list shall be published on a periodic basis, together with notices
of additions and deletions therefrom, in the goods and services
bulletin and the central register published by the state secretary
and in such other publications as the secretary of administration
shall designate. The secretary of administration shall also forward
said list to the inspector general, the attorney general, and the state
auditor, A secretary or the deputy commissioner, as the case may
be, upon imposing a debarment or suspension or removing a
suspension, shall forthwith notify the secretary of administration
of all information required for inclusion on such list.
(c) Debarment may be imposed for the following causes;
(I) conviction or final adjudication by a court or administrative
agency of competent jurisdiction of any of the following
offenses: (i) a criminal offense incident to obtaining or
attempting to obtain a public or private contract or subcontract,
or in the performance of such contract or subcontract; (ii) a
criminal offense involving embezzlement, theft, forgery, bribery,
falsification or destruction of records, receiving stolen property
or any other offense indicating a lack of business integrity or
business honesty which seriously and directly affects the
contractors present responsibility as a public contractor; (iii) a
violation of state or federal antitrust laws arising out of the
submission of bids or proposals; (iv) a violation of state or
federal laws regulating campaign contributions; (v) a violation
of chapter two hundred and sixty-eight A; (vi) a violation of any
state or federal law regulating hours of labor,
prevailing wages,
minimum wages, overtime pay, equal pay, child labor, or worker’s
compensation; (vii) a violation of any state or federal law
prohibiting discrimination in employment; or (viii) repeated or
aggravated violation of any state or federal law regulating labor
relations or occupational health or safety; or
(2) substantial evidence, as determined by the secretary or the
deputy commissioner, of any of the following acts: (i) willful
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supplying of materially false information incident to obtaining or
attempting to obtain or performing any public contract or
subcontract; (ii) willful failure to comply with record-keeping
and accounting requirements prescribed by law or regulation; (iii) a record of failure to perform or of unsatisfactory
performance in accordance with the terms of one or more public
contracts, provided that such failure to perform or unsatisfactory
performance has occurred within a reasonable period of time
preceding the determination to debar and provided further that
such failure to perform or unsatisfactory performance was not
caused by factors beyond the contractor’s control; (iv) any other
cause affecting the responsibility of a contractor which the
secretary or the deputy commissioner determines to be of such
serious and compelling nature as to warrant debarment. Notwithstanding any other provision of this section, any contractor
debarred or suspended by any agency of the United States shall
by reason of such debarment or suspension be simultaneously
debarred or suspended under this section, unless the secretary of
administration determines in writing that special circumstances
require otherwise.
(d) No contractor may be suspended unless the secretary or the
deputy commissioner has first informed the contractor by written
notice of the proposed suspension mailed by registered or certified
mail to the contractor’s last known address, except when the
secretary or deputy commissioner determines that immediate
suspension is necessary to prevent serious harm to the commonwealth, in which case the suspension shall take effect immediately
upon signing by the secretary or deputy commissioner of an order
of suspension, and notice shall be mailed to the contractor at the
earliest opportunity. The notice shall inform the contractor of the
reasons for the proposed suspension and shall state that the
contractor may within fourteen days respond in writing and may
in such response request a hearing. The secretary or the deputy
commissioner may extend the period for response at the request
of the contractor. The secretary or the deputy commissioner shall
determine whether to impose the suspension (or, in the case of
an emergency suspension imposed prior to notice to the
contractor, whether to continue the suspension) after reviewing
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the contractor’s response, if any, and making such investigation
as the secretary or the deputy commissioner determines is
necessary and appropriate. An indictment, or an information or
other filing by a public agency charging a criminal offense, for
any of the offenses listed in paragraph (c) (1) shall constitute
adequate evidence to support a suspension.
If the contractor requests a hearing, and the suspension is not
based on an indictment, the secretary or the deputy commissioner
shall conduct a hearing according to the rules for the conduct of
adjudicatory hearings established by the secretary of administration pursuant to chapter thirty A. Such hearing shall be
initiated within thirty days of the imposition of the suspension,
unless the contractor requests that the hearing be delayed. Officers
and employees of the office of the inspector general and records
of said office shall not be subject to subpoena for such hearing,
if in the opinion of the inspector general production of records
or testimony would prejudice any pending investigation by said
office.
A suspension shall not exceed twelve months unless a pending
administrative or judicial proceeding in which the contractor is
a party may result in a conviction or final adjudication of an
offense listed in paragraph (c) (1).
(e) No contractor may be debarred under this section unless
the secretary or the deputy commissioner proposing the
debarment has first informed the contractor by written notice of
the proposed debarment mailed by registered or certified mail to
the contractor’s last known address. The notice shall inform the
contractor of the reasons for the debarment and shall state that
the contractor will be accorded an opportunity for a hearing if
the contractor so requests within fourteen days of receipt of the
notice. A hearing requested under this paragraph shall be
conducted by the secretary or the deputy commissioner within
sixty days of receipt of the request, unless the secretary or deputy
commissioner grants additional time therefor at the request of the
contractor. The hearing shall be conducted according to the rules
for the conduct of adjudicatory hearings established by the
commissioner of administration pursuant to chapter thirty A. A
debarment shall not be imposed until (i) fourteen days after
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receipt by the contractor of notice of the proposed debarment if
no hearing is requested, or (ii) the issuance of a written decision
by the secretary or the deputy commissioner which makes specific
findings that there is sufficient evidence to support the debarment
and that debarment for the period specified in the decision is
required to protect the integrity of the public contracting process.
A contractor shall be notified forthwith of the decision by
registered or certified mail, and of the contractor’s right to judicial
review in the event that the decision is adverse to the contractor.
If a suspension precedes a debarment, the suspension period shall
be considered in determining the debarment period.
(f) A debarment or suspension may include all known affiliates
of a contractor. The decision to include a known affiliate within
the scope of a debarment or suspension shall be made on a caseby-case basis, after giving due regard to all relevant facts and
circumstances. The offense or act of an individual justifying
suspension, or the evidence justifying a suspension, may be
imputed to the entity with which the individual is connected when
such offense or act occurred in connection with the individual’s
performance of duties for or on behalf of the entity or with the
knowledge, approval, or acquiescence of the entity or one or more
of its principals. The entity’s acceptance of the benefits derived
from the conduct shall be evidence of such knowledge, approval,
or acquiescence. The offense or act of an entity justifying
debarment, or the evidence justifying a suspension, may be
imputed to any officer, director, shareholder, partner, employee,
or other individual associated with the entity who participated in,
knew of, or had reason to know of the entity’s act. An entity or
individual may not be suspended or debarred except in accordance
with the procedures set forth in this section, provided that a public
agency may reject a bid or proposal from any contractor when
the public agency reasonably determines that such contractor is
not responsible or eligible.
(g) In determining whether to debar a contractoi, or the period
of a debarment, all mitigating facts and circumstances shall be
taken into consideration. Except as precluded by statute, a
debarment may be removed or the period thereof may be reduced
by the secretary of administration upon the submission of an
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application supported by documentary evidence setting forth
appropriate grounds for the granting of relief, such as newly
discovered material evidence, reversal of a judgment or
conviction, bona fide change of ownership or management, or the
1024 elimination of the cause for which the debarment was imposed.
1025 (h) During the period for which a person has been debarred
1026 or suspended, that person shall not submit or cause to be
1027 submitted offers, bids, or proposals to any public agency, nor shall
1028 any public agency solicit or consider offers, bids, or proposals
1029 from, nor execute, renew, or extend any contract with, a debarred
1030 or suspended contractor, and a contractor shall not contract for
1031 supplies or services from a debarred or suspended subcontractor
1032 on any public contract.
1033
(i) The secretary of administration may by regulation provide
1034 for the consolidation of hearings, the removal of debarment
1035 proceedings to the executive office of administration and finance,
1036 and the timely commencement of proceedings upon the complaint
1037 of any public agency.
1038
Section 295. The chief executive officer of each institution of
1039 the system of higher education shall file annually with the board
1040 of regents, with the comptroller, with the commissioner, with the
1041 house and senate committees on ways and means not later than
1042 August fifteenth a report of all procurements made pursuant to
1043 sections twenty-nine A through twenty-nine R. inclusive, and of
1044 any procurements made for educational, research, or workstudy,
1045 so called, services during the prior fiscal year, setting forth,
1046 without limitation, the dollar amount or value, duration, and
1047 purpose of each such procurement, and the name of each person
1048 receiving any payment or other compensation thereunder. Such
1049 report shall be in a form prescribed by the commissioner after
1050 consultation with the chancellor of the board of regents of higher
1051 education.
1052
The chief executive officer of each such institution shall
1053 establish a plan for the procurement of services from minority
1054 business enterprise in accordance with the requirements of
1055 subdivision (b) of section twenty-nine A, and shall file a copy of
1056 said plan, together with an evaluation of the institution’s
1057 performance thereunder, with the state office of minority business
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1058 administration established under section forty of chapter twenty1059 three A, the Massachusetts commission against discrimination
1060 established under section fifty-six of chapter six, the commissioner
1061 of administration, and the chancellor of the board of regents of
1062 higher education. The said chancellor shall annually, on or before
1063 the first Wednesday in September, file a cumulative report
1064 showing the performance of each such institution lor the then
1065 prior fiscal year, including a comparison with such performance
1066 for the two fiscal years preceding the then prior fiscal year, with
1067 the governor and with the clerks of the house of representatives
1068 and the senate. Said clerks shall forward copies of said reports
1069 to the joint committee on public service, the joint committee on
1070 state administration, and the joint committee on post audit and
1071 oversight. Nothing herein shall be deemed to permit or require
1072 the procurement of any lesser amount of services from minority
1073 business enterprises than would otherwise be permitted or
1074 required by any such institution.
1075
Section 29T. (a) Except as otherwise provided in this
1076 subsection, a state agency, state authority, or the house of
1077 representatives or the state senate shall not procure services from:
1078
(i) a person having its principal place of business, its place of
1079 incorporation, or its corporate headquarters in South Africa or
1080 Namibia, or
1081
(ii) a person functioning as an operation, licensee, franchise,
or
1082
majority-owned subsidiary of any person described in clause
1083 (i), or functioning as an agent of the government of South Africa
1084 or the government of Namibia.
1085
(b) A state agency or state authority or the house of
1086 representatives or the state senate may procure services from a
1087 person described in paragraph (a) if the agency certifies in writing
1088 to the secretary, or in the case of an authority, to the chief
1089 operating officer thereof, that the procurement is essential and
1090 that there is no other known capable supplier, occasioned by the
1091 unique nature of the requirement, supplier or market conditions.
1092 Any person from whom a procurement would be restricted under
1093 this section shall not supply services to any state agency, slate
1094 authority or the house ofrepresentatives or senate under any other
1095 provision of this chapter, or of any other general or special law.
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(2) (a) Except as otherwise provided in this subsection and in
subsection (i) a state agency, a state authority, the house of
representatives or the state senate may not procure services from
any person listed on the restricted purchase list maintained by the
commissioner of administration or who is determined through
affidavit or through other reliable methods to meet the criteria
for being so listed.
(b) A state agency, a state authority, or the house of
representatives or the senate may procure services from a person
who is on or who is so determined to meet the criteria of the
restricted purchase list only after certifying in writing to the
secretary or, in the case of a state authority, to the chief operating
officer that:
(i) the procurement is essential; and
(ii) compliance with paragraph (a) of this subsection would
eliminate the only bid or offer, or would result in inadequate
competition.
(c) In any solicitation, a state agency, a state authority, the
house of representatives or the senate shall provide ample notice
of the requirements of this section. Prior to reviewing responses
to bid documents for any procurements, or, if there are none, prior
to entering into any contractual arrangement, the awarding
authority shall obtain from such person seeking a contract a

1115
1116
1117
1118
1119 statement under pains and penalties of perjury from an authorized
1120 representative, on a form to be provided by the awarding
1121 authority, declaring the nature and extent to which said person
1122 is engaging in activities which would subject said person to
1123 inclusion on the restricted purchase list.
1124 (d) In any procurement that includes bidders or offerors who
1125 are on or meet the criteria of the restricted purchase list, the
1126 awarding authority may award the contract to a person who is
1127 on or who meets the criteria of the restricted purchase list only
1128 if there is no comparable low bid or offer by a person who is not
1129 on the restricted purchase list.
1130 (e) A person with operations in South Africa or Namibia for
1131 the sole purpose of reporting the news, or solely for the purpose
1132 of providing goods or services for the provision of international
1133 telecommunications, shall not be subject to the provisions of this
1134 section, or section 29U
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1135
Section 29U. (a) The commissioner shall establish and
1136 maintain a restricted purchase list. The restricted purchase list
1137 shall contain the names of all persons currently doing business
1138 with South Africa or Namibia. It shall also contain the names of
1139 all persons functioning as operations, licensees, franchises, or
1140 majority-owned subsidiaries of all persons currently doing
1141 business in South Africa or Namibia. It shall also contain the
1142 names of any individual or any partnership, firm, association,
1143 corporation, or other entity, or their subsidiaries, doing business
1144 in Northern Ireland who do not assure the following:
(i) equal access to employment, promotion, and job preserva1145
1146 tion without regard to religious affiliation or other minority

1147 status;
1148
(ii) the promotion of religious tolerance within the workplace,
1149 and the eradication of any manifestations of religious and other
1150 illegal discrimination;

1151
(iii) adherence to other legal and regulatory guidelines for
1152 nondiscrimination and equality of opportunity, existing in
1153 Northern Ireland;
1154
(iv) adherence to the criteria contained in the Macßride
1155 Principles for Northern Ireland, so-called.
1156
It shall also contain the names of any individual or any
1157 partnership, firm, association, corporation, or other entity
1158 engaged in the manufacture, distribution or sale of firearms,
1159 munitions, including rubber or plastic bullets, tear gas, armored
1160 vehicles or military aircraft for use or deployment in any activity
1161 in Northern Ireland.
1162
(b) In establishing the restricted purchase list, the commis1163 sioner shall consult United Nations reports, resources of the
1164 Investor Responsibility Research Center, and other reliable
1165 sources. The secretary shall also place the name of any person
1166 who, in the statement described in section 29J, declares that he
1167 meets the criteria for being so listed.
(c) The restricted purchase list shall be updated at least once
1168
1169 every three months.
1170
(d) The commissioner shall provide the list to all state agencies
1171 and state authorities and to the house of representatives and to
1172 the senate.
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Section 29V. Annually on or before January first, the
1173
1174 commissioner of administration shall file a report with the clerks
1175 of the house and senate detailing the status of compliance with
1176 sections twenty-nine T and twenty-nine U.
1
SECTION 5. Chapter one hundred and forty-nine of the
2 General Laws is hereby amended by striking section forty-four
3 and inserting in place thereof the following section:
Section 44C. The deputy commissioner may suspend or debar
4
5 contractors in accordance with the provisions of section twenty6 nine R of chapter twenty-nine.

SECTION 6. The comptroller appointed under section four A
I
2 of chapter seven of the General Laws is hereby authorized and

3 directed to establish or otherwise make available programs for the
4 training of procurement officers, as defined in section twenty5 nine B of chapter twenty-nine of the General Laws, in the
6 procurement of services in accordance with the provisions of
7 sections twenty-nine A through twenty-nine U of said
8 chapter twenty-nine. Such programs shall include, without
9 limitation, training in the procedures to be used in making and
10 documenting such procurements, the procedures to be used in
11 contract negotiation and management, and the standards to be
12 employed in determining whether and under what conditions any
13 such procurement should be made. The comptroller shall establish
14 a schedule such that every procurement officer shall have
15 successfully completed such a training program, or any similar
16 program of training determined by the comptroller to be adequate
17 for such purposes, or shall have otherwise been certified by the
18 comptroller as qualified to make any such procurement, on or,
19 before July first, nineteen hundred and eighty-nine. The
20 comptroller may make any such training- program available to
21 procurement officers of any state authority, as defined by
22 section one of said chapter twenty-nine, and any such authority
23 shall reimburse the general fund for the cost of any such training
24 so provided.

SECTION 7. (a) Every state authority, as defined by
2 section one of chapter twenty-nine of the General Laws, shall
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3 promulgate regulations, subject to the provisions of chapter thirty A
4 of the General Laws, governing the procurement of services,
5 as defined by clause (p) of section twenty-nine B of said
6 chapter twenty-nine. Such regulations shall be consistent with the
7 provisions and purposes of sections twenty-nine A through
8 twenty-nine Q, inclusive, of said chapter twenty-nine, but shall
9 not require the approval of any contract by or the filing of any
10 document with the commissioner of administration or the
11 comptroller of the commonwealth, (b) A contract made in
12 violation of this section, or in violation of any regulations
13 promulgated hereunder, shall not be valid, and no payment shall
14 be made thereunder, provided that minor informalities shall not

15
16
17
18
19
20
21
22
23

require invalidation of a contract. Any person causing or
conspiring to cause a contract to be solicited or awarded in
violation ofthis section or any regulations promulgated hereunder
shall be subject to the penalties and fines established under
subdivision (b) of section twenty-nine Q of chapter twenty-nine
of the General Laws, provided that all payments shall be made
to the applicable state authority. The inspector general shall have
the authority to institute a civil action to enforce this subdivision
if authorized by the attorney general.

1

SECTION 8. The provisions of this act shall apply only to
solicited or entered into after the effective date of this
act. Any renewal, extension, modification, or exercise of any
option under any contract after the effective date of this act shall
be subject to the provisions of this act. The parties to any other
contract may agree to the application of the provisions of this act
to the contract.

2
3
4
5
6
7

contracts

1
SECTION 9. If a court invalidates any provision or appli-2 cation of this act to a person or set of circumstances, the invalidity
3 shall not affect the other provisions or applications of this act.
4 To this end, the provisions of this act are severable.
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