
HOUSE No. 2664
By Mr. Tarr of Gloucester, petition of Bruce E. Tarr for legislation

to protect the environment by the establishment of an environmental
trust fund and forfeiture law. Natural Resources and Agriculture.

In the Year One Thousand Nine Hundred and Ninety-Four

An Act to further protect the environment.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. The General Laws of Massachusetts are hereby
2 amended by inserting after Chapter 21J the following
3 Chapter “2IK”;—
4 This Chapter will have the title “The Environmental Trust Fund
5 and Forfeiture Act.”

1 SECTION 2. For the purposes of this Chapter, the words
2 “environmental violation” shall mean the violation of any statute,
3 ordinance, by-law or regulation the major purpose of which is to
4 prevent or minimize damage to the environment.

1 SECTION 3. (a) There shall be established upon the books
2 of the Commonwealth a separate fund to be known as the
3 Environmental Prosecution Fund. There shall be credited to
4 such fund, except as otherwise provided by G.L. c. 21 § 6H, and
5 G.L. c. 29, §§ 2J, 2K and 2L:
6 1) all civil penalties recovered by the Attorney General in
7 actions filed for any environmental violation; and
8 2) all fines recovered by the Attorney General or a district
9 attorney in criminal prosecutions for any environmental violation;

10 and
11 3) all attorney’s fees and costs recovered in an action brought
12 by the Attorney General as authorized by Section Five of this
13 Chapter; and
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14 4) the proceeds of all forfeiture proceedings instituted by the
15 Attorney General or a district attorney under Section Four of this
16 Chapter.
17 (b) The State Treasurer shall receive, deposit, and invest all
18 monies transmitted to him under the provisions of this section in
19 such manner that will insure the highest interest rate available
20 consistent with safety of the Fund.
21 (c) The proceeds of the fund shall be made available, subject
22 to appropriation, to the Attorney General who shall determine
23 amounts to be disbursed to the state agencies, district attorneys
24 and local law enforcement agencies involved in the prosecution
25 of environmental violations except that, in no event shall less than
26 fifty percent of any appropriation be disbursed to the Department
27 of the Attorney General, nor shall less than twenty-five percent
28 be disbursed to the Executive office of Environmental Affairs.
29 All proceeds of the Fund shall be expended to: defray the costs
30 of environmental law enforcement including legal and technical
31 training for environmental attorneys, paralegals, and law
32 enforcement personnel; technical equipment; expert consultants
33 and witnesses; matching funds to obtain federal grants; salaries
34 of attorneys, paralegals and law enforcement personnel whose
35 duties are exclusively devoted to enforcement of environmental
36 laws, and the costs of environmental investigations. The Attorney
37 General shall annually file a report with the house and senate
38 committees on ways and means detailing the manner of
39 expenditure of appropriations from the Fund in the preceding
40 fiscal year.

1 SECTION 4. (a) Where any environmental violation results in
2 a criminal conviction, the following property shall be subject to

3 forfeiture to the Commonwealth and all property rights therein
4 shall be in the Commonwealth:
5 (1) All conveyances and equipment, including but not limited
6 to motor vehicles, trailers, aircraft, or vessels, which are used, or
7 intended to use, in the commission of the environmental violation.
8 (2) All books, records, research, or other materials including
9 formulas, microfilm, computers, tapes and data which are used,

10 or intended for use, to facilitate the environmental violation.
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11 (3) All moneys, negotiable instruments, securities or other
12 things ofvalue furnished or intended to be furnished by any person
13 in exchange for the environmental violation; all proceeds
14 traceable to such an exchange, including real estate and any other
15 thing of value; all moneys, negotiable instruments, and securities
16 used or intended to be used to facilitate the environmental
17 violation; and all moneys, negotiable instruments, and securities
18 derived from or realized through the commission of the
19 environmental violation, including monetary savings resulting
20 from failure to comply with an applicable statute, ordinance, by-
-21 law or regulation the major purpose of which is to prevent or
22 minimize damage to the environment.
23 (4) All real property, including any right, title, and interest in
24 the whole of any lot or tract of land and any appurtenances or
25 improvements thereto, which is used in any manner or part to
26 commit or to facilitate the environmental violation.
27 (5) All instrumentalities which are used, or intended for use,
28 in the commission of the environmental violation.
29 (6) No forfeiture under this section shall extinguish a perfected
30 security interest held by a creditor in any conveyance, equipment
31 or real property at the time of the filing of the forfeiture action.
32 (b) Property subject to forfeiture under subsection (a) shall,
33 upon motion of the Attorney General or district attorney, be
34 declared forfeit by any court having jurisdiction over said property
35 or having final jursidiction over any related criminal proceeding.
36 (c) The court shall order forfeiture of all conveyances and
37 equipment subject to the provisions of subparagraph (1) and of
38 all real propety subject to the provisions of subparagraph (3), (4),
39 or (5) of subsection (a) of this section, except as follows:
40 (1) No conveyance used by any person as a common carrier
41 in the transaction of business as a common carrier shall be
42 forfeited unless it shall appear that the owner or other person in
43 charge of such conveyance was a consenting party or privy to the
44 environmental violation.
45 (2) No conveyance, equipment or real property shall be
46 forfeited by reason of any act or omission established by the owner
47 thereof to have been committed or omitted by any person other
48 than such owner while such conveyance, equipment or real
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49 property was unlawfully in the possession of a person other than
50 the owner in violation of the criminal laws of the United States,
51 or of the Commonwealth, or of any state.
52 (3) No conveyance, equipment or real property shall be subject
53 to forfeiture unless the owner thereof knew or should have known
54 that such conveyance, equipment or real property was used in and
55 for the environmental violation. Proof that the conveyance,
56 equipment or real property was used in any manner or part to
57 commit or to facilitate the environmental violation on three or
58 more different dates shall be prima facie evidence that the
59 conveyance, equipment or real property was used in and for any
60 environmental violation.environmental violation.
61 (d) Upon the issuance of any criminal complaint or indictment
62 for an environmental violation, the Attorney General or the
63 district attorney may petition the superior court in the name of
64 the Commonwealth in the nature of a proceeding in rem to order
65 forfeiture of a conveyance, equipment, real property, moneys or
66 other things of value subject to forfeiture under the provisions of
67 subsection (a). Such petition shall be filed in the court having
68 jurisdiction over said conveyance, equipment, real property,
69 moneys or other things of value or having final jurisdiction over
70 any related criminal proceeding. Such forfeiture proceeding shall
71 be deemed a civil suit, and any party thereto shall be entitled to
72 claim a jury trial. In all such suits where the property is claimed
73 by any person, other than the Commonwealth, the Common-
74 wealth shall have the burden of proving to the court the existence
75 of probable cause to institute the action, and any such claimant
76 shall then have the burden of proving that the property is not
77 forfeitable pursuant to said subsection (a). The owner of said
78 conveyance, equipment or real property, or other person claiming
79 thereunder shall have the burden of proof as to all exceptions set
80 forth in subsections (c) and (h). The court shall order the
81 Commonwealth to give notice by certified or registered mail to
82 the owner of said conveyance, equipment, real property, moneys
83 or other things of value and to such other persons as appear to
84 have an interest therein, and the court shall promptly, but not less
85 than two weeks after notice, hold a hearing on the petition, except
86 the court may stay such hearing during the pendency of any related
87 criminal proceeding. At such hearing the court shall hear evidence
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88 and make findings of fact and conclusions of law, and shall
89 thereupon issue a final order, from which the parties shall have
90 the right of appeal. In all such suits where a final order results
91 in a forfeiture said final order shall provide for disposition of said
92 conveyance, equipment, real property, moneys or any other thing
93 of value by the Commonwealth or any subdivision thereof in any
94 manner not prohibited by law, including offical use by an
95 authorized law enforcement or other public agency, or sale at
96 public auction or by competitive bidding. The proceeds of any
97 such sale shall first be used to pay the reasonable expenses of the
98 forfeiture proceedings, seizure, storage, maintenance of custody,
99 advertising, and notice, and the balance thereof shall be

100 distributed as further provided in Section Three of this Chapter.
101 (e) Any officer, department, or agency having custody of any
102 property subject to forfeiture under this Chapter or having
103 disposed of said property shall keep and maintain full and
104 complete records showing from whom it received said property,
105 under what authority it held or received or disposed of said
106 property, to whom it delivered said property, the date and manner
107 ofdestruction or disposition of said property, and the exact kinds,
108 quantities and forms of said property. Said records shall be open
109 to inspection by all federal and state officers charged with
110 enforcement of federal and state environmental law. Persons
111 making final disposition or destruction of said property under
112 court order shall report, under oath, to the court the exact
113 circumstances of said disposition or destruction.
114 (f) During the pendency of the forfeiture proceeding, the court
115 may issue at the request of the Commonwealth ex parte any
116 preliminary order or process as is necessary to seize or secure the
117 property for which forfeiture is sought and to provide for its
118 custody. Process for seizure of said property shall issue only upon
119 a showing of probable cause that said property is subject to the
120 provisions of subparagraph (1), (2), (3), (4) or (5) of subsec-
-121 tion (a) of this section. The application for process for seizure,
122 and the issuance, execution and return thereof shall be subject to
123 the provisions of chapter two hundred and seventy-six, so far as
124 applicable.
*25 (g) The owner of any real property which is the principal
126 domicile of the immediate family of the owner and which is subject
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127 to forfeiture under this section may file a petition for homestead
exemption with the court having jurisdiction over such forfeiture.
The court may, in its discretion, allow the petition exempting from
forfeiture an amount allowed under section one of chapter one
hundred and eighty-eight. The value of the balance of said
principal domicile, if any, shall be forfeited as provided in this
section. Such homestead exemption may be acquired on only one
principal domicile for the benefit of the immediate family of the
owner.

128
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(h) A forfeiture proceeding affecting the title to real property
or the use and occupation thereof or the buildings thereon shall
not have any effect except against the parties thereto and persons
having actual notice thereof, until a memorandum containing the
names of the parties to such proceeding, the name of the town
where the affected real property lies, and a description of such
real property sufficiently accurate for identification is recorded
in the registry of deeds for the county or district where the real
property lies. At any time after a judgment on the merits, or after
the discontinuance, dismissal or other final disposition is recorded
by the court having jurisdiction over such matter, the clerk of such
court shall issue a certificate of the fact of such judgment,
discontinuance, dismissal or other final disposition, and such
certificate shall be recorded in the registry in which the original
memorandum recorded pursuant to this section was filed.
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SECTION 5. In all actions for civil penalties or injunctive relief
brought by the Attorney General and arising from any
environmental violation, if the court finds that an environmental
violation has occurred, the Attorney General shall recover the
costs of the action including reasonable attorney’s fees.
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