
HOUSE No. 3233
By Mr. Lawless of Orleans, petition of Robert C. Lawless relative

to the Probate Court laws of the Commonwealth. The Judiciary.

In the Year One Thousand Nine Hundred and Ninety-Four,

An Act to improve probate law.

Be it enactedby the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. There is inserted in the General Laws the
2 following new chapter 191 C [lnformal Probate and Appointment
3 Proceedings],
4 Section 1. [Definitions]
5 In this chapter,
6 (1) “Devise”, when used as a noun, means a testamentary
7 disposition of real or personal property and, when used as a verb,
8 means to dispose of real or personal property by will.
9 (2) “Devisee” means a person designated in a will to receive a

10 devise. In case of a devise to an existing trust or trustee, or to
11 a trustee or trust described by will, the trust or trustee is the devisee
12 and the beneficiaries are not devisees.
13 (3) “Fiduciary” includes a personal representative, guardian,
14 conservator, and trustee.
15 (4) “Formal proceedings” includes any probate under
16 chapter one hundred and ninety-two and any administration
17 under chapter one hundred and ninety-three.
18 (5) “Personal representative” includes executor, administrator,
19 successor personal representative, special administrator, and
20 persons who perform substantially the same function under the
21 law governing their status. “General personal representative”
22 excludes special administrator.
23 (6) “Register” refers to the register of the court or such other
24 official of the court, including a judge of the court or other official
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25 in the office of the register, designated by the court by a written
26 order filed and recorded in the office of the court.
27 Section 2. [lnformal Probate or Appointment Proceedings;
28 Application; Contents.]
29 (a) Applications for informal probate or informal appointment
30 shall be directed to the Register, and verified by the applicant to
31 be accurate and complete to the best of his knowledge and belief
32 as to the following information:
33 (1) Every application for informal probate of a will or for
34 informal appointment of a personal representative, other than a
35 special or successor representative, shall contain the following:
36 (i) a statement of the interest of the applicant;
37 (ii) the name, date of death and age of the decedent, and the
38 county and state of the decedent’s domicile at the time of death,
39 and the names and addresses of the spouse, children, heirs and
40 devisees and the ages of any who are minors so far as known or
41 ascertainable with reasonable diligence by the applicant;
42 (iii) if the decedent was not domiciled in the state at the time
43 of death, a statement showing venue;
44 (iv) a statement identifying and indicating the address of any
45 personal representative of the decedent appointed in this state or
46 elsewhere whose appointment has not been terminated; and
47 (v) a statement indicating whether the applicant has received
48 a demand for notice, or is aware of any demand for notice of any
49 probate or appointment proceeding concerning the decedent that
50 may have been filed in this state or elsewhere.
51 (2) An application for informal probate of a will shall state the
52 following in addition to the statements required by (1):
53 (i) that the original of the decedent’s last will is in the possession
54 of the court, or accompanies the application, or that an
55 authenticated copy of a will probated in another jurisdiction
56 accompanies the application;
57 (ii) that the applicant, to the best of the applicant’s knowledge,
58 believes the will to have been validly executed;
59 (iii) that after the exercise of reasonable diligence, the appli-
-60 cant is unaware of any instrument revoking the will, and that the
61 applicant believes that the instrument which is the subject of the
62 application is the decedent’s last will.
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63 (3) An application for informal appointment of a personal
64 representative to administer an estate under a will shall describe
65 the will by date of execution and state the time and place of
66 probate or the pending application or petition for probate. The
67 application for appointment shall adopt the statements in the
68 application or petition for probate and state the name, address
69 and priority for appointment of the person whose appointment
70 is sought.
71 (4) An application for informal appointment of an adminis-
-72 trator in intestacy shall state in addition to the statements required
73 by (1):
74 (i) that after the exercise of reasonable diligence, the applicant
75 is unaware of any unrevoked testamentary instrument relating to
76 property having a situs in this state, or, a statement why any such
77 instrument of which he may be aware is not being probated;
78 (ii) the priority of the person whose appointment is sought and
79 the names of any other persons having a prior or equal right to
80 the appointment under section one of chapter one hundred and
81 ninety-three.
82 (5) An application for appointment of a personal representa-
-83 live to succeed a personal representative appointed under a
84 different testacy status shall refer to the order in the most recent
85 testacy proceeding, state the name and address of the person
86 whose appointment is sought and of the person whose
87 appointment will be terminated if the application is granted, and
88 describe the priority of the applicant.
89 (6) An application for appointment of a personal representa-
-90 live to succeed a personal representative who has tendered a
91 resignation, or whose appointment has been terminated by death
92 or removal, shall adopt the statements in the application or
93 petition which led to the appointment of the person being
94 succeeded except as specifically changed or corrected, state the
95 name and address of the person who seeks appointment as
96 successor, and describe the priority of the applicant.
97 (b) By verifying an application for informal probate, or
98 informal appointment, the applicant submits personally to the
99 jurisdiction of the court in any proceeding for relief from fraud

100 relating to the application, or for perjury, that may be instituted
101 against the applicant.
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102 Section 3. [lnformal Probate; Duty of Register; Effect of
Informal Probate.]

Upon receipt of an application requesting informal probate of
a will, the Register, upon making the findings required by

4 section four, shall issue a written statement of informal probate
if at least 120 hours have elapsed since the decedent’s death.
Informal probate is conclusive as to all persons until superseded

109 by an order in a formal testacy proceeding. No defect in the appli-
cation or procedure relating thereto which leads to informal110
probate of a will renders the probate void.111

Section 4. [lnformal Probate; Proof and Findings Required.]112
(a) In an informal proceeding for original probate of a will, the113

4 Register shall determine whether;
5 (1) the application is complete;

114

(2) the applicant has made oath or affirmation that the116
statements contained in the application are true to the best of the117
applicant’s knowledge and belief;18

3) the applicant appears from the application to be interested119
120 in the estate as fiduciary, heir, devisee, spouse, beneficiary,
121 creditor, or otherwise;
122 (4) on the basis of the statements in the application, venue is
123 proper;
124 (5) an original, duly executed and apparently unrevoked will

is in the Register’s possession; and125
126 (6) any notice required by section fourteen has been given and

that the application is not within section five.
28 (b) The application shall be denied if it indicates that a personal

representative has been appointed in another county of this state129
or except as provided in subsection (d) below, if it appears that130
this or another will of the decedent has been the subject of a31

132 previous probate order.
33 (c) A will which appears to have the required signatures and
34 which contains an attestation clause showing that requirements
35 of execution under section one of chapter one hundred and ninety-

re have been met shall be probated without further proof. In36

37 other cases, the Register may assume execution if the will appears
38 to have been properly executed, or the Register may accept a

orn statement or affidavit of any person having knowledge of
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140 the circumstances of execution, whether or not the person was
141 a witness to the will.
142 (d) Informal probate of a will which has been previously
143 probated elsewhere may be granted at any time upon written
144 application by any interested person, together with deposit of an
145 authenticated copy of the will and of the statement probating it
146 from the office or court where it was first probated.
147 (e) A will from a place which does not provide for probate of
148 a will after death and which is not eligible for probate under
149 subsection (a) above, may be probated in this state upon receipt
150 by the Register of a duly authenticated copy of the will and a duly
151 authenticated certificate of its legal custodian that the copy filed
152 is a true copy and that the will has become operative under the
153 law of the other place.
154 Section 5. [lnformal Probate; Unavailable in Certain Cases.]
155 Applications for informal probate which relate to one or more
156 of a known series of testamentary instruments (other than a will
157 and one or more codicils thereto) the latest of which does not
158 expressly revoke the earlier, shall be declined.
159 Section 6. [lnformal Probate; Register Not Satisfied.]
160 If the Register is not satisfied that a will is entitled to be
161 probated in informal proceedings because of failure to meet the
162 requirements of sections four and five of this chapter he may
163 decline the application. A declination of informal probate is not
164 an adjudication and does not preclude formal proceedings.
165 Section 7. [lnformal Probate; Notice Requirements.]
166 (a) The moving party must give notice as described by
167 section fourteen of this chapter of his application for informal
168 probate to any person demanding it pursuant to section fifteen
169 of this chapter, and to any personal representative of the decedent
170 whose appointment has not been terminated. No other notice of
171 informal probate is required.
122 (b) If an informal probate is granted, within seven days
173 thereafter the applicant shall give written information of the
174 probate to the heirs and devisees. The information shall include
175 the name and address of the applicant, the name and location of
176 the court granting the informal probate, and the date of the
177 probate. The information shall state that the recipient is entitled
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178 to petition the court to institute formal proceedings and to obtain
orders terminating or restricting the powers of personal repre-
sentatives appointed under informal procedure. The information
shall be delivered or sent by ordinary mail to each of the heirs
and devisees whose address is reasonably available to the appli-
cant. An applicant’s failure to give information as required by this
section is a breach of his duty to the heirs and devisees but does
not affect the validity of the probate.

179
180
181
182
183
184
185

Section 8. [lnformal Appointment Proceedings; Delay in
Order; Duty of Register; Effect of Appointment.]

186
187

(a) Upon receipt of an application for informal appointment
of a personal representative other than a special administrator,
if at least 120 hours have elapsed since the decedent’s death, the
Register, after making the findings required by section nine ofthis
chapter, shall appoint the applicant subject to qualification by
giving bond; provided, that if the decedent was a non-resident,
the Register shall delay the order of appointment until 30 days
have elapsed since death unless the personal representative
appointed at the decedent’s domicile is the applicant, or unless
the decedent’s will directs that the decedent’s estate be subject to
the laws of this state.

188
189
190
191
192
193
194
195
196
197
198

(b) Informal appointment of a personal representative shall
give the representative appointed all the powers and duties of an
executor or administrator appointed under formal proceedings.

199
200
201

Section 9. [lnformal Appointment Proceedings; Proof and
Findings Required.]

202
203

(a) In informal appointment proceedings, the Register must
determine whether:

204
205

(1) the application for informal appointment of a personal
representative is complete;

206
207

(2) the applicant has made oath or affirmation that the
statements contained in the application are true to the best of the
applicant’s knowledge and belief;

208
209
210

(3) the applicant appears from the application to be interested
in the estate as fiduciary, heir, devisee, spouse, beneficiary,
creditor, or otherwise;

211
212
213

(4) on the basis of the statements in the application, venue is

proper;
214
215
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216 (5) any will to which the requested appointment relates has
217 been formally or informally probated; but this requirement does
218 not apply to the appointment of a special administrator;
219 (6) any notice required by section fifteen of this chapter has
220 been given; and
221 (7) from the statements in the application, the person whose
222 appointment is sought has priority entitling the person to the
223 appointment.
224 (b) The application must be denied ifit indicates that a personal
225 representative who has not resigned has been appointed in this
226 or another county of this state, that (unless the applicant is the
227 domiciliary personal representative or his nominee) the decedent
228 was not domiciled in this state and that a personal representa-
-229 tive whose appointment has not been terminated has been
230 appointed by a Court in the state of domicile, or that other
231 requirements of this section have not been met.
232 Section 10. [lnformal Appointment Proceedings; Register Not
233 Satisfied.]
234 If the Register is not satisfied that a requested informal
235 appointment of a personal representative should be made because
236 of failure to meet the requirements of sections eight and nine of
237 this chapter the Register may decline the application. A
238 declination of informal appointment is not an adjudication and
239 does not preclude appointment in formal proceedings.
240 Section 11. [lnformal Appointment Proceedings; Notice
241 Requirements.]
242 The moving party must give notice as described by
243 section fourteen of this chapter of the intention to seek an
244 appointment informally; (1) to any person demanding it
245 pursuant to section fifteen of this chapter; and (2) to any person
246 having a prior or equal right to appointment not waived in writing
247 and filed with the Court. Notice of the appointment shall also be
248 given as required by section seven (b).
249 Section 12. [lnformal Appointment Unavailable in Certain
250 Cases.]
251 If an application for informal appointment indicates the
252 existence of a possible unrevoked testamentary instrument which
253 may relate to property subject to the laws of this state, and which
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is not filed for probate in this court, the Register shall decline the
application.

254
255

Section 13. [Effect of Formal Probate or Administration
Proceedings.]

256
257

During the pendency of a formal proceeding, the Register shall
not act upon any application for informal probate of any will of
the decedent or any application for informal appointment of a
personal representative of the decedent.

258
259
260
261

Unless a petition in a formal proceeding also requests
confirmation of the previous informal appointment, a previously
appointed personal representative, after receipt of notice of the
commencement of a formal probate proceeding, must refrain from
exercising any power to make any further distribution of the estate
during the pendency of the formal proceeding. A petitioner who
seeks the appointment of a different personal representative in a
formal proceeding also may request an order restraining the acting
personal representative from exercising any of the powers of office
and requesting the appointment of a special administrator. In the
absence ofa request, or if the request is denied, the commencement
of a formal proceeding has no effect on the powers and duties
of a previously appointed personal representative other than those
relating to distribution.

262
263
264
265
266
267
268
269
270
271
11l
273
274
275

Section 14. [Notice; Method and Time of Giving]276
(a) If notice of a hearing on any petition is required and except

for specific notice requirements as otherwise provided, the
petitioner shall cause notice of the time and place of hearing of
any petition to be given to any interested person or attorney if
the appearance is by attorney or requests that notice be sent to
the attorney. Notice shall be given:

277
278
279
280
281
282

(1) by mailing a copy thereof at least 14 days before the time
set for the hearing by certified, registered or ordinary first class
mail addressed to the person being notified at the post office
address given in the demand for notice, if any, otherwise at the
person’s office or place of residence, ifknown;

283
284
285
286
287

(2) by delivering a copy thereof to the person being notified
personally at least 14 days before the time set for the hearing; or

288
289

(3) if the address or identity of any person is not known and
cannot be ascertained with reasonable diligence, by publishing a

290
291
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292 copy thereof once in a newspaper having general circulation in
293 the county where the hearing is to be held at least 14 days before
294 the time set for the hearing.
295 (b) The court for good cause shown may provide for a different
296 method or time of giving notice for any hearing.
297 (c) Proof of the giving of notice shall be made on or before
298 the hearing and filed in the proceeding.
299 (d) A person, including a guardian ad litem, conservator, or
300 other fiduciary, may waive notice by a writing signed by him or
301 his attorney and filed in the proceeding. A person for whom a
302 guardianship or other protective order is sought, a ward, or a
303 person under conservatorship or guardianship, may not waive
304 notice.
305 Section 15. [Demand for Notice of Order or Filing Concerning
306 Decedent’s Estate.]
307 Any person desiring notice of any order or filing pertaining to
308 a decedent’s estate in which the person has a financial or property
309 interest, may file a demand for notice with the Court at any time
310 after the death of the decedent stating the name of the decedent,
311 the nature of the demandant’s interest in the estate, and the
312 demandant’s address or that of the demandant’s attorney. The
313 Register shall mail a copy of the demand to the personal
314 representative if one has been appointed. After filing of a demand,
315 no order or filing to which the demand relates shall be made or
316 accepted without notice as prescribed in section fourteen of this
317 chapter to the demandant or the demandant’s attorney. The
318 validity of an order which is issued or filing which is accepted
319 without compliance with this requirement shall not be affected
320 by the error, but the petitioner receiving the order or the person
321 making the filing may be liable for any damage caused by the
322 absence of notice. The requirement of notice arising from a
323 demand under this provision may be waived in writing by the
324 demandant and shall cease upon the termination of the
325 demandant’s interest in the estate.

1 SECTION 2. There is inserted in chapter two hundred and five
2 the following new Section 1A;
3 Section IA. [Probate Bonds in Informal Proceedings.]
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4 A personal representative appointed in informal proceedings,
5 before entering upon the duties of his trust, shall give bond.
6 Said bond shall be without sureties, except (1) upon the
7 appointment of a special administrator; (2) when an executor or
8 other personal representative is appointed to administer an estate
9 under a will containing an express requirement of sureties on the

10 bond; or (3) when any person apparently having an interest in
11 the estate worth in excess of five thousand dollars or any creditor
12 having a claim in excess of five thousand dollars makes a written
13 demand that a personal representative provide sureties on the
14 bond. The demand must be filed with the Register and a copy
15 mailed to the personal representative, if appointment and
16 qualification have occurred. Thereupon, sureties on the bond are
17 required, subject to order of the court upon notice and hearing.
18 Said bond shall be with condition substantially as follows;
19 1. In the case of an executor or administrator with the will
20 annexed,
21 First, to administer according to law and to the will of the
22 testator all personal property of the testator which may come into
23 the possession ofthe personal representative or into the possession
24 of any person for the personal representative, and also the
25 proceeds of any of the real estate of the testator which may be
26 sold or mortgaged by the personal representative.
27 Second, to render upon oath a true account of the personal
28 representative’s administration if ordered to do so by the court.
29 2. In the case of an administrator,
30 First, to administer according to law all the personal property
31 of the deceased which may come into the possession of the admin-
-32 istrator or into the possession of any person for the administrator,
33 and also the proceeds of any of the real property of the deceased
34 which may be sold or mortgaged by the administrator.
35 Second, to render upon oath a true account of the adminis-
-36 tration of the estate if ordered to do so by the court.
37 Third, to surrender the appointment into the court if a will of
38 the deceased is duly proved and allowed.

1 SECTION 3. Section forty of chapter two hundred and sixty-
-2 two is hereby amended by inserting in the first line of the fourth
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3 paragraph, before the words “a petition”, the words “an appli-
-4 cation for informal probate or informal appointment,”

1 SECTION 4. Section sixteen of chapter one hundred and
2 ninety-five is hereby amended by striking in the first sentence the
3 word “fifteen” and substituting therefor the word: “fifty”; by
4 inserting in the first sentence after the word “commonwealth” the
5 words: “or any person of full age and legal capacity and an
6 inhabitant of the commonwealth, whose appointment is assented
7 to by persons entitled to more than fifty percent of the net assets
8 of the estate under the provisions of chapter one hundred and
9 ninety,”; by striking in the first paragraph the word “and” before

10 the symbol “(g)”; by changing the period at the end ofthat sentence
11 to a comma and adding thereafter the words: —“and (h) ifappli-
-12 cable, a statement that persons entitled to more than fifty percent
13 of the net assets of the estate under the provisions of chapter one
14 hundred and ninety have assented to the affiant’s serving as
15 voluntary administrator.”; by inserting before the word
16 “payment” in the first sentence of the second paragraph the
17 words: “if applicable, assents of persons entitled to more than
18 fifty percent of the net assets of the estate under the provisions
19 of chapter one hundred and ninety, and”, so that the section as
20 amended shall read as follows:
21 § 16. Informal Administration of Certain Small Estates
22 If an inhabitant of the commonwealth dies leaving an estate
23 consisting entirely of personal property the total value of which
24 may include a motor vehicle of which the decedent was the owner,
25 and other personal property not exceeding fifty thousand dollars
26 in value, his surviving spouse, child, grandchild, parent, brother,
27 sister, niece, nephew, aunt or uncle, if of full age and legal capacity
28 and an inhabitant of the commonwealth, or any person of full
29 age and legal capacity and an inhabitant of the commonwealth,
30 whose appointment is assented to by persons entitled to more than
31 fifty percent of the net assets of the estate under the provisions
32 of chapter one hundred and ninety, or, in the case of a person
33 who at his death, was an inpatient or resident of any facility of
34 the department of mental health, the department of mental
35 retardation or was receiving relief or support under chapter one
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36 hundred and seventeen or assistance under chapter one hundred
37 and eighteen, one hundred and eighteen A or one hundred and
38 eighteen E, any person designated to act as a voluntary admin-
-39 istrator of the estate of such person by the department of mental
40 health, the department of mental retardation or the department
41 of public welfare, may, after the expiration of thirty days from
42 the death of the decedent, provided no petition for letters
43 testamentary or letters of administration have been filed with the
44 probate court of the county in which the decedent resided, file
45 with said probate court upon a form prescribed by the court a
46 statement, verified by oath, or affirmation containing: (a) the
47 name and residential address of the affiant, (b) the name,
48 residence and date of death of the deceased, (c) the relationship
49 of the affiant to the deceased, (d) a schedule showing every asset
50 1 of the estate known to the affiant and the estimated value of each
51 such asset, (e) a statement that the affiant has undertaken to act
52 as voluntary administrator of the estate of the deceased and will
53 administer the same according to law, and apply the proceeds
54 thereof in conformity with this section, (f) the names and
55 addresses of surviving joint owners ofproperty with the deceased,
56 known to the affiant, (g) the names and addresses known to the
57 affiant of the persons who would take under the provisions of
58 section three of chapter one hundred and ninety in the case of
59 intestacy, and (h) if applicable, a statement that persons entitled
60 to more than fifty percent of the net assets of the estate under
61 the provisions of chapter one hundred and ninety have assented
62 to the affiant’s serving as voluntary administrator. The oath
63 required by this section shall not be governed by section one A
64 of chapter two hundred and sixty-eight.
65 Upon presentation of such statement, accompanied by a certif-
-66 icate of the death of the deceased by a public officer and if appli-
-67 cable, assents of persons entitled to more than fifty percent of the
68 net assets of the estate under the provisions of chapter one
69 hundred and ninety, and payment of a fee ofthree dollars or such
70 amount as may be specified in section forty of chapter two
71 hundred and sixty-two, the register of probate shall docket these
72 documents as a part of the permanent records of the court. Upon
73 payment of a fee as prescribed in section forty of chapter two
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74 hundred and sixty-two, the register shall, if no other probate
75 proceeding for administration of such estate is pending in said
76 court, issue an attested copy of a statement duly filed under this
77 section.
78 Upon the presentation of a copy of such a statement duly
79 attested by the register of probate, the tender of a proper receipt
80 in writing and the surrender of any policy, passbook, note, certif-
-81 icate or other evidentiary instrument, a voluntary administrator
82 may, as the legal representative of the deceased and his estate,
83 receive payment of any debt or obligation in the nature of a debt,
84 or delivery of any chattel or asset, scheduled in such statement.
85 Payments and deliveries made under this section shall discharge
86 the liability of the debtor, obligor or deliverer to all persons with
87 respect to such debt, chattel, obligation or other asset unless, at
88 the time of such payment or delivery, a written demand has been
89 made upon said debtor, obligor or deliverer by a duly appointed
90 executor or administrator.
91 A voluntary administrator may sell any chattel so received and
92 negotiate or assign any chose in action to convert the same to cash
93 in a reasonable amount.
94 A voluntary administrator shall, as far as possible out of the
95 assets which come into his hands, first discharge the necessary
96 expenses of the funeral and last sickness of the deceased and the
97 necessary expenses of administration without fee for his services,
98 and then pay the debts of the deceased in the order specified in
99 section one of chapter one hundred and ninety-eight and any other

100 debts of the estate, and then distribute the balance, if any, to the
101 surviving spouse, or, if there is no surviving spouse, to the persons
102 and in the proportions prescribed by clauses (1), (2), (3), (4) and
103 (5) of section three of chapter one hundred and ninety.
104 A voluntary administrator shall be liable as an executor in his
105 own wrong to all persons aggrieved by his administration of the
106 estate, and, if letters testamentary or letters of administration are
107 at any time granted, shall be liable as such an executor to the
108 rightful executor or administrator.
109 For the purpose of paragraph (6) of section one hundred and
110 thirteen A of chapter one hundred and seventy-fi
111 section two of chapter ninety, a voluntary administrator shall be112 deemed to be the legal representative of the estate of the decedent
113 until an executor or administrator is appointed.
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1 SECTION 5. The provisions of section sixteen Aof
2 chapter one hundred and ninety-five are amended by striking in
3 the first sentence the word “fifteen” and substituting therefor the
4 word: “fifty”; by adding in the first sentence after the words
5 “if of full age and legal capacity may,” the words: “or, if no
6 executor is named in the will or if all the executors therein named
7 are dead or incompetent or refuse to accept the trust and if the
8 appointment of a person is assented to by persons entitled to more
9 than fifty percent of the residue of the estate pursuant to such will

10 then such person, if offull age and legal capacity may,”; by striking
11 in the first paragraph before the symbol “(h)” the word “and”,
12 and by changing the period at the end ofthat sentence to a comma,
13 and inserting thereafter the words: “and (i) if applicable, a
14 statement that persons entitled to more than fifty percent of the
15 residue of the estate pursuant to such will have assented to the
16 affiant’s serving as voluntary executor.”; by inserting in the first
17 sentence of the second paragraph before the word “payment” the
18 words: “if applicable, assents of persons entitled to more than
19 fifty percent of the residue of the estate pursuant to such will, and”;
20 and by striking from the last sentence of the first paragraph the
21 words “he” and “him” and inserting in place thereof the words:
22 “the executor” so that the section as amended shall read as follows:
23 § 16A. Voluntary Administration of Small Estate Where
24 Executor Named in Will
25 If an inhabitant of the commonwealth dies leaving an estate
26 consisting entirely of personal property the total value of which
27 may include a motor vehicle of which the decedent was the owner,
28 and other personal property not exceeding fifty thousand dollars
29 in value, and he leaves a will naming a person to be executor, the
30 named person, if of full age and legal capacity may, or, if no
31 executor is named in the will or if all the executors therein named
32 are dead or incompetent or refuse to accept the trust and if the
33 appointment of a person is assented to by persons entitled to more
34 than fifty percent of the residue of the estate pursuant to such will
35 then such person, if of full age and legal capacity, may after the
36 expiration of thirty days from the death of the decedent, provided
37 no petition for letters testamentary or letters of administration
38 have been filed with the probate court of the county in which the
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39 decedent resided, file with said probate court upon a form
40 prescribed by the court a statement, verified by oath, or
41 affirmation containing; (a) the name and residential address of
42 the affiant, (b) the name, residence and date of death of the
43 deceased, (c) the relationship, if any, of the affiant to the
44 deceased, (d) a schedule showing every asset of the estate known
45 to the affiant and the estimated value of each such asset, (e) a
46 statement that the affiant has undertaken to act as voluntary
47 executor of the estate of the deceased and will administer the same
48 according to law, and apply the proceeds thereof in conformity
49 with this section, (f) the names and addresses of surviving joint
50 owners of property with the deceased, known to the
51 affiant, (g) the names and addresses known to the affiant of the
52 persons who would take under the provisions of section three of
53 chapter one hundred and ninety in the case of intestacy, (h) the
54 names and addresses known to the affiant of the persons who
55 would take under the provisions of the will, and (i) if applicable,
56 a statement that persons entitled to more than fifty percent of the
57 residue of the estate pursuant to such will have assented to the
58 affiant’s serving as voluntary executor. The original of the will
59 shall be filed with the above statement and if the executor resides
60 outside the commonwealth the executor shall appoint a resident
61 agent to represent the executor within the commonwealth. The
62 oath required by this section shall not be governed by section
63 one A of chapter two hundred and sixty-eight.
64 Upon presentation of such statement, accompanied by a certif-
-65 icate of the death of the deceased by a public officer and if appli-
-66 cable, assents of persons entitled to more than fifty percent of the
67 residue of the estate pursuant to such will, and payment of a fee
68 ofthree dollars or such amount as may be specified in section forty
69 ofchapter two hundred and sixty-two, the register ofprobate shall
70 docket these documents as a part of the permanent records of the
71 court. Upon payment of a fee as prescribed in section forty of
72 chapter two hundred and sixty-two, the register shall, if no other
73 probate proceeding for administration of such estate is pending
74 in said court, issue an attested copy of a statement duly filed under
75 this section.
76 Upon the presentation of a copy of such a statement duly
77 attested by the register of probate, the tender of a proper receipt
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in writing and the surrender of any policy, passbook, note, certif-
icate or other evidentiary instrument, a voluntary executor may,
as the legal representative of the deceased and his estate, receive
payment of any debt or obligation in the nature of a debt, or
delivery of any chattel or asset, scheduled in such statement.
Payments and deliveries made under this section shall discharge
the liability of the debtor, obligor or deliverer to all persons with
respect to such debt, chattel, obligation or other asset unless, at
the time of such payment or delivery, a written demand has been
made upon said debtor, obligor or deliverer by a duly appointed
executor or administrator.
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89 A voluntary executor may sell any chattel so received and

negotiate or assign any chose in action to convert the same to cash
in a reasonable amount.
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A voluntary executor shall, as far as possible out of the assets
which come into his hands, first discharge the necessary expenses
of the funeral and last sickness of the deceased and the necessary
expenses of administration without fee for his services, and then
pay the debts of the deceased in the order specified in section one
of chapter one hundred and ninety-eight and any other debts of
the estate, and then distribute the balance, if any, according to
the terms of the will, and should that prove impossible, the balance
to the persons and in the proportions prescribed by clauses (I),
(2), (3), (4) and (5) of section three of chapter one hundred and
ninety.
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A voluntary executor shall be liable as an executor in his own
wrong to all persons aggrieved by his administration of the estate,
and, if letters testamentary or letters of administration are at any
time granted, shall be liable as such an executor to the rightful
executor or administrator.
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For the purpose of paragraph (6) of section one hundred and
thirteen A of chapter one hundred and seventy-five and
section two of chapter ninety, a voluntary executor shall be
deemed to be the legal representative of the estate of the decedent
until an executor or administrator is appointed.
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SECTION 6. Sections one, two, three and four of this act shall
take effect on July first, nineteen hundred and ninety-five.
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