
HOUSE No. 3428
By Mr. Mara of Brockton, petition of Bruce E. Tarr, Shannon P.

O’Brien, Kevin G. Honan, William F. Cass, Francis G. Mara and
Edward G. Connolly for legislation to regulate the purchase of long-
term care insurance. Insurance.

Commontoealtf) of fWaMatljusettt

In the Year One Thousand Nine Hundred and Ninety-Four

An Act establishing long term care insurance standards.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter one hundred and seventy-five is hereby
2 amended by adding after section 11OK the following new sec-
-3 tion 110L:
4 Section 110F. 1. The term “policy of long term care insurance”
5 as used herein includes any individual or group insurance policy,
6 certificate, or rider advertised, marketed, offered, or designed to
7 provide coverage for not less than twelve (12) consecutive months
8 for each covered person on an expense incurred, indemnity,
9 prepaid, or other basis, for one or more diagnostic, preventive,

10 therapeutic, rehabilitative, maintenance or personal care services,
11 provided in a setting other than an acute care unit of a hospital.
12 Such term also includes a policy or rider which provides for
13 payment of benefits based upon cognitive impairment or the loss
14 of functional capacity. Such term includes a group or individual
15 annuity or life insurance policy or rider which provides directly,
16 or which supplements, long term care insurance, and any product
17 which is advertised, marketed or offered as long term care
18 insurance. Such term as used herein does not include any medicare
19 supplemental policy, any insurance which is offered primarily to
20 provide accident and sickness insurance described in subdivisions
21 (a) and (d) of the sixth paragraph of section forty-seven, or any
22 insurance which is offered primarily to provide disability income
23 or related asset-protection coverage, accident only coverage, or
24 specified disease or specified accident coverage.
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25 “Policy” means, any policy contract, subscriber agreement,
26 rider or endorsement delivered or issued for delivery within or
27 without the Commonwealth.
28 “Group” any general or blanket policy established pursuant to
29 Section 110 of Chapter 175 of the General Laws.

1 SECTION 2. (a) Every insurer, health care service plan or
2 other entity marketing long-term care insurance coverage in this
3 state, directly or through its producers, shall:
4 (1) Establish marketing procedures to assure that any
5 comparison of policies by its agents or their producers will be fair
6 and accurate.
7 (2) Establish marketing procedures to assure excessive
8 insurance is not sold or issued.
9 (3) Display prominently by type, stamp or other appropriate

10 means, on the first page of the outline of coverage and policy the
11 following; “Notice to buyer: This policy may not cover all of the
12 costs associated with long-term care incurred by the buyer during
13 the period of coverage. The buyer is advised to review carefully
14 all policy limitations.”
15 (4) Inquire and otherwise make every reasonable effort to
16 identify whether a prospective applicant or enrollee for long-term
17 care insurance already has accident and sickness or long-term care
18 insurance which covers long term care expenses and the types and
19 amounts of any such insurance.
20 (5) Every insurer or entity marketing long-term care insurance
21 shall establish auditable procedures for verifying compliance with
22 this Subsection A.
23 (b) In addition to the practices prohibited in Chapter 176D,
24 the following acts and practices shall be considered a violation
25 of Chapter 93A of the General Laws.
26 (1) Twisting. Knowingly making any misleading representation
27 or incomplete or fraudulent comparison of any insurance policies
28 or insurers for the purpose of inducing, or tending to induce, any
29 person to lapse, forfeit, surrender, terminate, retain, pledge,
30 assign, borrow on or convert any insurance policy or to take out
31 a policy of insurance with another insurer.
32 (2) High pressure tactics. Employing any method of marketing
33 having the effect of or tending to induce the purchase of insurance



1994] 3HOUSE - No. 3428

34 through force, fright, threat, whether explicit or implied, or undue
35 pressure to purchase or recommend the purchase of insurance.
36 (3) Cold lead advertising. Making use directly or indirectly of
37 any method of marketing which fails to disclose in a conspicuous
38 manner that a purpose of the method of marketing is solicitation
39 of insurance and that contact will be made by an insurance agent
40 or insurance company.
41 (c) In recommending the purchase or replacement ofany long-
-42 term care insurance policy an agent shall make reasonable efforts
43 to determine the appropriateness of a recommended purchase or
44 replacement.
45 (d) Failure to comply with Section 8A of this act.
46 (e) In additon to any other penalties provided by the laws of
47 this state any insurer and any agent found to have violated any
48 requirement of this state relating to the regulation of long-term
49 care insurance or the marketing of such insurance shall be subject
50 to a fine of up to three (3) times the amount of any commissions
51 paid for each policy involved in the violation or up to $lO,OOO,
52 whichever is greater.

1 SECTION 3. If an application for a policy of long term care
2 insurance, is denied, or an applicant returns a policy or certificate
3 within thirty days of the date of its issuance, the issuer shall refund
4 to the applicant, not later than thirty days after the date of denial
5 or return, any premiums paid with respect to such a policy.

! SECTION 4. If a claim under a policy of long term care
2 insurance is denied, the issuer shall, within sixty days of the date
3 of a written request by the policyholder or certificate holder, or
4 their representative:
5 (a) provide a written explanation of the reasons for the denial
6 and
7 (b) make available or disclose the source of all information
8 directly relating to such denial.

1 SECTIONS. The issuer of a policy of long term care insurance
2 shall periodically, not less often than annually, report to the
3 commissioner information respecting;
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4 (a) the policies of long term care insurance of the insurer that
5 are in force,
6 (b) the most recent premiums for such policies and the
7 premiums imposed for such policies during the previous five year
8 period,
9 (c) the lapse rates, replacement rates, and rescission rates for

10 policies, by agent, and the claims denied, as a percentage of the
11 claims submitted, for such policies.

3 and unambiguous questions designed to ascertain the health
4 condition of the applicant.
5 (b)(1) If an application for long-term care insurance contains
6 a question which asks whether the applicant has had medication
7 prescribed by a physician, it must also ask the applicant to list
8 the medication that has been prescribed.
9 (2) If the medications listed in such application were known

10 by the insurer, or should have been known at the time of
11 application, to be directly related to medical condition for which
12 coverage would otherwise be denied, then the policy shall not be
13 rescinded for that condition.
14 (c) Except for policies or certificates which are guaranteed
15 issue:
16 (1) The following language shall be set out conspicuously and
17 in close conjunction with the applicant’s signature block on an
18 application for a long-term care insurance policy or certificate;
19 Caution: If your answers on this application are incorrect or
20 untrue, [company] has the right to deny benefits or rescind your
21 policy.
22 (2) The following language, or language substantially similar
23 to the following, shall be set out conspicuously on the long-term
24 care insurance policy or certificate at the time of delivery:
25 Caution: The issuance of this long-term care insurance
26 policy/certificate is based upon your responses to the questions
27 on your application/enrollment form. A copy of your
28 application/enrollment form is enclosed/was retained by you

12 Information under this section shall be reported in a format
13 specified in standards promulgated by the commissioner.

1 SECTION 6. (a) All applications for long-term care insurance
2 policies except those which are guaranteed issue shall contain clear
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29 when you applied. If your answers are incorrect or untrue, the
30 company has the right to deny benefits or rescind your policy.
31 The best time to clear up any questions is now, before a claim
32 arises! If, for any reason, any of your answers are incorrect,
33 contact the company at this address:
34 (3) Prior to issuance of a long-term care policy or certificate
35 to an applicant age eighty (80) or older, the insurer shall obtain
36 one of the following;
37 (a) A report of a physical examination;
38 (b) An assessment of functional capacity;
39 (c) An attending physician’s statement;
40 or
41 (d) Copies of medical records.
42 (d) A copy of the completed application or enrollment form
43 (whichever is applicable) shall be delivered to the insured no later
44 than at the time of delivery of the policy or certificate unless it
45 was retained by the applicant at the time of application.
46 (e) Every insurer or other entity selling or issuing long-term
47 care insurance benefits shall maintain a record of all policy or
48 certificate rescissions, both state and countrywide, except those
49 which the insured voluntarily effectuated and shall annually
50 furnish this information to the Insurance Commissioner in the
51 format prescribed by the National Association of Insurance
52 Commissioners.

1 SECTION 7. No policy of long term care insurance may be
2 canceled or nonrenewed for any reason other than nonpayment
3 of premium or, material misrepresentation, or fraud.

1 SECTION 8. Each policy of long term care insurance shall,
2 pursuant to standards developed by the commissioner, use
3 uniform language and definitions, and use a uniform format for
4 presenting the outline of coverage under such a policy. The outline
5 of coverage for each policy of long term care insurance shall
6 include at least the following;
7 (i) a description of the principal benefits and coverage under
8 the policy.
9 (ii) a statement of the principal exclusions, reductions, and

10 limitations contained in the policy.
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11 (iii) a statement of the terms under which the policy or
12 certificate may be continued in force or discontinued, the terms
13 for continuation nor conversion, and any reservation in the policy
14 of a right to change premiums.
15 (iv) a statement that the outline of coverage is a summary only,
16 not a contract of insurance, and that the policy, or master policy,
17 contains the contractual provisions that govern.
18 (v) a description of the terms under which a policy or certificate
19 may be returned and the premium refunded.

20 (vi) a brief description of the relationship of cost of care
21 benefits.

1 SECTION BA. Requirement to Deliver Shopper’s Guide
2 (a) A consumer’s guide to long-term care insurance in the
3 format developed by the National Association of Insurance
4 Commissioners, or a guide developed or approved by the
5 Commissioner, in consultation with the Executive Office of Elder
6 Affairs, shall be provided to all prospective applicants of a long-
-7 term care insurance policy or certificate.
8 (1) In the case of agent solicitations, an agent must deliver the
9 guide prior to the presentation of an application or enrollment

10 form.
11 (2) In the case of direct response solicitations, the guide must
12 be presented in conjunction with any application or enrollment
13 form.
14 (b) Life insurance policies or riders containing accelerated
15 long-term care benefits are not required to furnish the above-
-16 referenced guide, but shall furnish a policy summary, which shall
17 include:
18 (1) An explanation of how the long-term care benefit interacts
19 with other components of the policy, including deduction from
20 death benefits;
21 (2) An illustration of the amount of benefits, the length of
22 benefit, and the guaranteed lifetime benefits if any, for each
23 covered person;
24 (3) Any exclusion, reductions and limitations on benefits of
25 long-term care; and
26 (4) If applicable to the policy type, the summary shall also
27 include:
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28 (i) A disclosure of the effects of exercising other rights under
29 the policy;
30 (h) A disclosure of guarantees related to long-term care costs
31 of insurance charges, and
32 (iii) Current and projected maximum lifetime benefits.

1 SECTION 9. No long term care insurance policy, ifit provides
2 benefits for custodial care, may condition or limit eligibility for
3 custodial care;

4 (a) Solely on the basis that care is provided in a facility
5 authorized to provide a higher level of institutional care; or
6 (b) to receipt of nursing care in a facility which, as licensed by
7 the Commonwealth, is not required to provide nursing care.

1 SECTION 10. (a) All policies for long term care insurance, in
2 addition to providing coverage for care in a nursing facility, shall
3 offer to the policyholder the option of purchase at least a
4 minimum level of benefits, as defined by the commissioner, for
5 home health care and community based services, and shall not
6 (i) limit such benefits to services provided by registered nurses
7 or licensed practical nurses;
8 (ii) require benefits for such services to be provided by a nurse
9 or therapist that can be provided by a home health aide or other

10 licensed or certified home care worker acting within the scope of
11 the worker’s licensure or certification.
12 (iii) require that the insured/claimant would need care in a
13 skilled nursing facility if home health care services were not
14 provided;
15 (iv) require that the insured/claimant first or simultaneously
16 receive nursing and/or therapeutic services in a home, community
17 or institutional setting before home health care services are
18 covered;
19 (v) exclude coverage for personal care services provided by a
20 home health aide;
21 (vi) require that the provision of home health care services be
22 at a level of certification or licensure greater than that required
23 by the eligible service;
24 (vii) by excluding coverage for adult day care services.
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1 SECTION 11. A policy of long term care insurance may not
2 treat benefits under the policy in the case of an individual with
3 Alzheimer’s disease, with any related progressive degenerative
4 dementia of an organic origin, or with any organic or inorganic
5 mental illness differently from an individual having another
6 medical condition for which benefits may be made available. No
7 policy may exclude mental or nervous disorders or alcoholism.

1 SECTION 12. A policy of long term care insurance may not
2 exclude or condition benefits based on a medical condition for
3 which the policyholder received treatment or was otherwise
4 diagnosed before the issuance of the policy, with the exception
5 that such policy may exclude benefits (during the first) for a loss
6 that begins within six months after the effective date of coverage,
7 based on a condition for which the policyholder received
8 treatment or was otherwise diagnosed during the six months
9 before the policy became effective.

1 SECTION 13. If a policy of long term care insurance replaces
2 another policy of long term care insurance, the replacing policy
3 shall waive any time periods applicable to preexisting conditions,
4 waiting period, and elimination periods in the new policy for
5 similar benefits to the extent such time was spent under the
6 original policy.

1 SECTION 14. Each policy for long term care insurance shall
2 provide for an appeals process, according to standards
3 promulgated by the commissioner, for individuals who dispute the
4 results of an assessment conducted under section fifteen, or who
5 dispute the results of a benefit claim.

1 SECTION 15. (a) No insurer may offer a long-term care
2 insurance policy unless the insurer also offers to the policyholder
3 in addition to any other inflation protection the option to

4 purchase a policy that provides for benefit levels to increase with
5 benefit maximums or reasonable durations which are meaningful
6 to account for reasonably anticipated increases in the costs of
7 long-term care services covered by the policy. Insurers must offer
8 to each policyholder, at the time of purchase, the option to
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9 purchase a policy with an inflation protection feature no less
10 favorable than one of the following:
11 (1) Increases benefit levels annually in a manner so that the
12 increases are compounded annually at a rate not less than five
13 percent (5%);
14 (2) Guarantees the insured individual the right to periodically
15 increase benefit levels without providing evidence of insurability
16 or health status so long as the option for the previous period has
17 not been declined. The amount of the additional benefit shall be
18 no less than the difference betwen the existing policy benefit and
19 such existing benefit compounded annually at a rate of at least
20 five percent (5%) for the period beginning with the purchase of
21 the existing benefit and extending until the year in which the offer
22 is made; or
23 (3) Covers a specified percentage of actual or reasonable
24 charges and does not include a maximum specified indemnity
25 amount or limit.
26 (b) Where the policy is issued to a group, the required offer
27 in Subsection (a) above shall be made to the group policyholder.
28 (c) The offer in Subsection A above shall not be required of
29 life insurance policies or rider containing accelerated long-term
30 care benefits.
31 (d) Insurers shall include the following information in or with
32 the outline of coverage:
33 (1) A graphic comparison of the benefit levels of a policy that
34 increases benefits over the policy period with a policy that does
35 not increase benefits. The graphic comparison shall show benefit
36 levels over at least a twenty (20) year period.
37 (2) Any expected premium increases or additional premiums
38 to pay for automatic or optional benefit increases.
39 (3) An insurer may use a reasonable hypothetical, or a graphic
40 demonstration, for the purposes of this disclosure.
41 (e) Inflation protection benefit increases under a policy which
42 contains such benefits shall continue without regard to an
43 insured’s age or length of time the person has been insured under
44 the policy.
45 (f) An offer of inflation protection which provides for
46 automatic benefit increases shall include an offer of a premium
47 which the insurer expects to remain constant. Such offer shall
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48 disclose in a conspicuous manner that the premium may change
49 in the future unless the premium is guaranteed toremain constant.
50 (g) (1) Inflation protection as provided in Subsection 15(a) of
51 this section shall be included in a long-term care insurance policy
52 unless an insurer obtains a rejection of inflation protection signed
53 by the policyholder as required in this subsection.
54 (2) The rejection shall be considered a part of the application
55 and shall state; I have reviewed the outline of coverage and the
56 graphs that compare the benefits and premiums of this policy with
57 and without inflation protection. Specifically, I have reviewed
58 Plans, and I reject those inflation protection plans.

1 SECTION 16. An insurer that offers a long-term care
2 insurance policy or rider in this state must offer one of the
3 following nonforfeiture protection provisions; reduced paid-up
4 insurance, cash surrender values which may include return of
5 premiums, extended term, or any other benefits approved by the
6 department if all or part of a premium is not paid.
7 Nonforfeiture benefits must be computed in an actuarially
8 sound manner, using a methodology that has been filed with and
9 approved by the department. At the time of lapse, or upon request,

10 the insurer must disclose to the insured’s then-accrued
11 nonforfeiture values. At the time the policy is issued, the insurer
12 must provide to the policyholder schedules demonstrating
13 estimated values of nonforfeiture benefits; however, such
14 schedules must state that the estimated values are not to be
15 construed as guaranteed nonforfeiture values.

1 SECTION 17. The commissioner shall establish standards for
2 the training and certification of all agents, and shall ensure that
3 all agents who offer for sale a policy of long term care insurance
4 have been trained in accordance with said standards and certified
5 by the commissioner to offer long term care insurance.

1 SECTION 17A. Reporting Requirements.
2 (1) Every insurer shall maintain records for each agent’s
3 amount of replacement sales as a percent of the agent’s total
4 annual sales and the amount of lapses of long-term care insurance
5 policies sold by the agent as a percent of the agent’s total annual
6 sales.
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7 (2) Each insurer shall report annually by June 30 the ten
8 percent (10%) of its agents with the greatest percentages of lapses
9 and replacements as measured by Subsection A above.

10 (3) Reported replacement and lapse rates do not alone
11 constitute a violation of insurance laws or necessarily imply
12 wrongdoing. The reports are for the purpose of reviewing more
13 closely agent activities regarding the sale of long-term care
14 insurance.
15 (4) Every insurer shall report annually by June 30 the number
16 of lapsed policies as a percent of its total annual sales and as a
17 percent of its total number of policies in force at the end of the
18 preceding calendar year.
19 (5) Every insurer shall report annually by June 30 the number
20 of replacement policies sold as a percent of its total annual sales
21 and as a percent of its total number of policies in force as of the
22 preceding calendar year.
23 (6) For purposes of this section, “policy” shall mean only long-
-24 term care insurance and “report” means on a statewide basis.

1 SECTION 18. Every policy of long term care insurance shall
2 provide that the policy may be reinstated if the policy is terminated
3 for nonpayment of premium provided the insured submits proof
4 of congnitive impairment within three months of the due date of
5 the premium. Alternatively, at the time of application, the
6 applicant may designate an individual to receive notice of intent
7 to cancel or lapse for nonpayment of premiums.

1 SECTION 19. The commissioner shall make, and may at any
2 time alter or amend, reasonable rules and regulations, and
3 interpretations thereof, concerning advertising, whether offered
4 by mail, by print media, by television, or by agent, of individual
5 and group policies for long term care insurance so as to assure
6 that such advertising is truthful and not misleading, in fact or in
7 implication. Such regulations shall be in conformity with the
8 provisions of subsections (1) through (16) of section 110E. The
9 commissioner may order any insurer or agent or broker violating

10 such regulations as he makes pursuant to this section to cease and
11 desist from such advertising and to put all policyholders or
12 applicants on notice of the violation in such a manner as he deems
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13 appropriate, and, in the case of repeated violations, he may
14 suspend or revoke the license of any such persons and impose
15 reasonable conditions for reinstatement.
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